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1. Introduction

In December 2019, a Canadian Securities Administrators (CSA) working group (the Working
Group?!) was formed to conduct an in-depth review of the current framework for the two Self-
Regulatory Organizations (SROs) — the Investment Industry Regulatory Organization of Canada
(IIROC) and the Mutual Fund Dealers Association of Canada (MFDA).? Since then, as part of
this SRO Framework Review Project (the SRO Project), the Working Group has completed
extensive stakeholder consultations, collected data and conducted research relevant to the
assessment of the current regulatory framework, and developed and executed a methodology to
identify, evaluate and rank the options for addressing the issues identified within the current SRO
framework. To date, all of the Working Group’s activities have been completed in accordance with
its project timeline, including the publication of this CSA Position Paper (the Position Paper).

Below, is a detailed breakdown of key steps in the SRO Project to date:

e On December 12, 2019, the CSA issued a news release announcing its comprehensive
review of the regulatory framework for IIROC and the MFDA.

e In late 2019 and early 2020, the Working Group completed informal consultations
with a wide variety of stakeholder groups to solicit views regarding the current SRO
regulatory framework.

e On June 25, 2020, the CSA Consultation Paper 25-402 Consultation on the Self-
Regulatory Organization Framework (the Consultation Paper) was published for a
120-day public comment period. The Consultation Paper sought public input on seven
key issues identified.

! The Working Group consists of staff of the following CSA regulators: the Alberta Securities Commission, the
Autorité des marchés financiers, the British Columbia Securities Commission, the Financial and Consumer Affairs
Authority of Saskatchewan, the Financial and Consumer Services Commission of New Brunswick, the Manitoba
Securities Commission, the Nova Scotia Securities Commission and the Ontario Securities Commission.

2 The work also included the SRO’s respective protection funds - the Canadian Investor Protection Fund (CIPF) and
the MFDA Investor Protection Corporation (MFDA IPC).
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Guiding Principles were developed to inform the Working Group’s research and analysis, and to
ensure that the solutions to address the issues identified in the Consultation Paper were consistent
with the CSA targeted outcomes from the Consultation Paper. Each Guiding Principle was adopted
with the objective to support the development of a regulatory framework that has a clear public
interest mandate and fosters capital markets that are fair and efficient. As a result, the regulatory
framework will be structured to focus on investor protection to promote public confidence and to

A total of 67 letters were submitted from a broad range of respondents which included
diverse comments on the specific issues raised in the Consultation Paper. These
comments were reviewed and are summarized in Appendix A of this Position Paper.

In addition to the public consultations, the Working Group compiled substantial
additional information and conducted research to inform its work, which is described
further in section 2 of this Position Paper.

On February 22, 2021, the CSA published a news release to update the public on the
progress of the SRO Project and to confirm the intention to publish the Position Paper
in the summer of 2021.

accommodate innovation and change.

Accordingly, the Working Group focused on identifying solutions that:

1.
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enhance governance and accountability to all stakeholders to (i) reflect a clear public
interest mandate and (ii) foster public confidence in the regulatory framework, while
preventing regulatory capture;

promote the development, interpretation and application of consistent regulatory
requirements;

include formal investor advocacy mechanisms to ensure that investor perspectives are
factored into the development and implementation of regulatory policies;

contain mechanisms to improve the robustness of enforcement and compliance
processes and the provision of public information about meaningful, timely,
coordinated and responsive enforcement and compliance actions;

ensure regulatory alignment with the CSA through appropriate oversight mechanisms;
increase regulatory efficiencies, accommodate innovation, and deliver effective and
efficient regulation by minimizing redundancies and complexities, and ensuring
flexibility and responsiveness to the future needs of the evolving capital markets;

do not impose barriers to registrants providing access to advice and products for
investors of different demographics, including less affluent or rural investors;

develop, interpret and apply securities regulation in cooperation with the CSA,;



9. provide risk-based regulation that is proportionate to different types and sizes of
registrants and business models, as well as facilitating holistic and “one-stop-shop”
business models for the benefit of investors;

10. are easily understood by public and industry stakeholders, and responsive to their
concerns;

11. facilitate meaningful consultation and input from all types of registrants, including
smaller and independent firms, without undue barriers to entry;

12. recognize and incorporate regional considerations and interests from across Canada;

13. foster efficient, effective cooperation and coordination with statutory regulators, for
example, timely access to market data with processes in place to promote collaboration
to ensure that the statutory regulators collectively obtain appropriate outcomes; and

14. are able to provide an effective market surveillance function.

As outlined below, the CSA’s position is that the objective will be best addressed by establishing
a new single enhanced SRO (New SRO)3, and separately, consolidating the two current investor
protection funds (IPFs)* into a single protection fund which will be independent from the New
SRO. This structure represents the best solution to address the issues that have been identified and
to provide a framework for efficient and effective regulation in the public interest at this point in
time and, as the capital markets continue to evolve, into the foreseeable future. This New SRO is
described further in section 3 of this Position Paper.

At the same time, the CSA recognizes the critical importance of existing SRO and IPF staff
expertise and the continuation of their work during the transition to a new framework. The CSA
will oversee that the existing SROs and IPFs remain committed to maintaining the functional
resources and personnel necessary to achieve a successful transition.

The remainder of this Position Paper follows the below structure:

Section 2 — Methodology

Section 3 — New SRO Framework

Section 4 — Specific Solutions to Support the New SRO

Section 5 — Consideration of Written Representations and Next Steps
Addendum — Recognition of the New SRO in Québec

Appendix A — Summary of Public Comments

Appendix B — Other Options Considered

3 Specific considerations regarding the framework currently applicable in Québec are further addressed in the
Addendum.

4 Currently, CIPF is providing protection on a discretionary basis within prescribed limits to eligible customers
suffering losses as a result of an insolvency of an IIROC dealer member. The MFDA IPC provides analogous
protection to eligible customers of MFDA members.
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e Appendix C — Enabling Changes
e Appendix D — Table of References

2. Methodology

The Working Group adopted a systematic approach in order to determine the most appropriate
option for enhancing the current SRO framework in Canada. As such, a comprehensive
methodology was developed in order to:

1. assess, validate and rank the seven issues (and sub-issues) identified in the
Consultation Paper;

2. identify and consider numerous potential solutions to address those issues and
related sub-issues; and

3. select the most appropriate solutions to best address the identified issues and sub-
issues. As noted above, guiding principles were developed to ensure that the
selected solutions were consistent with the targeted outcomes as described in the
Consultation Paper.

The following is a detailed description of the Working Group’s methodology:
Review and analysis of public comments and additional work undertaken

In response to the Consultation Paper, 67 public comment letters were submitted, reviewed, and
summarized. In addition, the Working Group carried out supplementary independent research and
analysis to evaluate the issues and sub-issues, as well as to identify additional areas that needed to
be accounted for to inform the Working Group’s assessment regarding potential solutions. The
additional work included a review of:

relevant additional information and data from 1IROC and the MFDA;

enrolment data from the Canadian Securities Institute;

survey data from CIPF regarding investor awareness of the protection fund;

more than 25 relevant publications, including academic research;

various public and internal reports;

research on corporate governance matters;

consultations with relevant internal CSA stakeholders;

relevant comment letters from the Ontario Capital Markets Modernization Taskforce
consultation; and

e existing legislation and other research by a sub-group established to determine if a
harmonized regulatory approach related to directed commissions could be achieved
across Canada.
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Issue validation

The Working Group used the aforementioned research and analysis to validate the vast majority
of the issues and the respective sub-issues identified in the Consultation Paper. In cases where
there was no substantial evidence to validate certain issues and sub-issues, the Working Group
made recommendations to strengthen existing control mechanisms and identify opportunities for
enhanced information sharing and other procedural changes.

Consideration of multiple options for the enhanced SRO framework

Concurrent with the issue and sub-issue validation process, the Working Group identified and
defined six possible options (the Options) to restructure the SRO framework in the context of the
SRO Project for further consideration and detailed analysis.

The Working Group developed and applied a comprehensive decision-making methodology to
evaluate all the Options. In particular, the Working Group identified, for each Option, specific
solutions pertaining to each issue and sub-issue and evaluated how well each Option would address
or resolve the identified issues and sub-issues to achieve the CSA targeted outcomes of the SRO
Project.

The Working Group then constructed and applied quantitative analysis to derive comparative
numerical total scores and rankings for each of the Options. These rankings were based on how
identified solutions for particular issues and sub-issues were scored within each Option. Various
additional factors were also assessed, scored and factored into the overall evaluation to determine
the best Option for the enhanced regulatory framework in Canada. These factors included timing,
resourcing, investor concerns and regulatory burden considerations.
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3. New SRO Framework

As described in section 2, the Working Group applied a fact and data-based approach to the
assessment of the Options, and after careful consideration and analysis, the CSA has decided to
move forward to implement the New SRO, which includes consolidation of the IPFs into a single
legal entity that is independent from the New SRO (New IPF). Other Options evaluated are
described in Appendix B.

The New SRO will have an enhanced governance structure, relative to the current governance
structure of IIROC and the MFDA, and will initially include investment dealer and mutual fund
dealer registration categories as well as marketplace members. The potential to incorporate other
registration categories currently overseen directly by members of the CSA will be considered as
part of a separate phase. The proposed framework includes specific solutions to best achieve the
CSA targeted outcomes identified in the Consultation Paper by:

eliminating duplicative costs and minimizing regulatory inefficiencies;
promoting access to advice for all investors;

reducing investor confusion;

enhancing structural flexibility;

acknowledging proportionate regulation;

establishing a graduated proficiency model;

streamlining the complaint process;

increasing controls and improving transparency of enforcement mechanisms; and
enhancing market surveillance.

The CSA has determined that the New SRO and the specific solutions (including the New IPF), as
detailed in section 4 below, is the best option to address the issues identified by stakeholders in an
equitable and balanced way, and to achieve the CSA targeted outcomes. The new framework will
allow the CSA to make timely, meaningful and impactful change that is in the public interest.
Additionally, it will continue to provide the industry with the inherent benefits of self-regulation
by maintaining a self-regulatory model. Furthermore, the New SRO provides for a harmonized
CSA position that will ultimately be of benefit to all Canadians.

New SRO Implementation Process

The process to establish and operationalize the New SRO will have two phases. Phase 1 will focus
on the design of the New SRO and the New IPF, the integration of the existing SROs and IPFs
under the new framework and the adoption of the issue-specific solutions detailed in section 4 of
this Position Paper. Phase 2 will consider whether it is appropriate to incorporate into the New
SRO other registration categories, including Portfolio Managers (PMs), Exempt Market Dealers
(EMDs), and Scholarship Plan Dealers (SPDs), which are currently overseen by the statutory
regulators. Possible modifications to the New IPF (e.g., extending coverage to other registration
categories) will also be considered.

All issue-specific solutions outlined in section 4 of this Position Paper will be addressed through
these two phases.
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Phase 1

An Integrated Working Committee (IWC) will be established under a separate CSA approved
mandate to determine the appropriate corporate structure for the New SRO and define and oversee
the execution of the implementation strategy to integrate the existing SROs and consolidate the
two IPFs into the New IPF. Under Phase 1, the IWC will also facilitate the adoption by the New
SRO of enhanced governance mechanisms outlined in section 4 of this Position Paper. Upon
finalizing the appropriate corporate structure, a public communiqué will be made to include an
implementation timeline.

The IWC will be led by CSA staff, and will be responsible to coordinate and work with external
advisors and different subject matter experts from within the CSA. The IWC will engage and
consult with existing SRO and IPF staff, as well as other stakeholders (including industry and
advocacy representatives), as required. Each stakeholder group’s active participation and
cooperation will be important for a successful implementation. Decisions within the IWC with
respect to the implementation of the New SRO will reside with the CSA.

The work of the IWC in Phase 1 will focus on:

e Integration: The IWC will identify the appropriate corporate structure for the New
SRO and implement a CSA plan to integrate the existing organizations into the New
SRO, including required member approvals, and consolidate the IPFs into the New
IPF. This will be accomplished through appropriate legal and corporate transaction
management in order to optimize outcomes, minimize impact and manage execution
risk.

e Harmonization: The IWC will oversee and coordinate harmonization of SRO rules,
policies, compliance and enforcement processes, and fee models. In developing the
New SRO rule book, a policy initiative will focus on the review of current IIROC
and MFDA rules in order to identify differences and, if appropriate, propose changes
to harmonize rules, policies and related processes.®

e Governance: Many of the governance enhancements for the New SRO will be
incorporated into the new Recognition Orders (ROs) to be approved by each statutory
regulator. In regard to CSA oversight, necessary approvals will also be coordinated
to implement a new Memorandum of Understanding (MOU) among the recognizing
regulators setting out a strengthened CSA oversight framework for the New SRO
reflecting effective oversight by all recognizing regulators. Similarly, the New IPF
will require new approval orders and a new MOU among the statutory regulators.

As part of this process, the appropriate oversight relationship management structure between CSA
members and the New SRO will be carefully considered and agreed upon amongst all the

5 The work will include coordination with the appropriate CSA committees (e.g., Registration Steering Committee)
regarding applicable changes to securities regulation (e.g., National Instrument 31-103 — Registration Requirements,
Exemptions and Ongoing Registrant Obligations).
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recognizing regulators, given that the New SRO will conduct activities requiring CSA member
coordination currently fulfilled by two principal regulators (British Columbia Securities
Commission for the MFDA, Ontario Securities Commission for IIROC). This consideration is
necessary in order to ensure effective, meaningful and coordinated oversight of the New SRO by
all recognizing regulators on significant matters and to enhance administrative efficiencies.

Lastly, the IWC will oversee the review and approval of the by-laws for the New SRO to ensure
that the new governance structure, pursuant to the terms and conditions of recognition, is properly
reflected.

As work in Phase 1 progresses, some initiatives may be implemented by sub-groups of the IWC
or by other committees formed by the CSA.

Phase 2

Following Phase 1, a formal consultation with extensive stakeholder engagement will be initiated
by the CSA through the formation of a distinct CSA SRO Working Group, which will coordinate
with the CSA Registration Steering Committee to consider incorporating other registration
categories (e.g., PMs, EMDs, SPDs) into the New SRO, including a review to assess the merits of
proficiency-based registration categories and a consideration to extend IPF coverage to these other
registration categories.

The continuation of harmonization efforts with relevant insurance regulatory bodies, building on
current projects such as the joint CSA / Canadian Council of Insurance Regulators project on Total
Cost Reporting, will be contemplated in this phase as well.

Appendix C describes other areas where steps will have to be taken in order to facilitate
implementation of the solutions outlined in the Position Paper.
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4. Specific Solutions to Support the New SRO
Introduction

This section details specific solutions to support the New SRO and to address each of the seven
issues and their respective sub-issues identified in the Consultation Paper. As many of the solutions
applied to multiple issues and sub-issues, for improved readability, the solutions are characterized
into the categories below.

a) Improving Governance

b) Strengthening Proficiency

c) Enhancing Investor Education

d) Increasing Access to Advice

e) Reducing Industry Costs

f) Fostering Harmonization / Efficiencies
g) Harmonizing Directed Commissions

h) Maintaining Strong Market Surveillance
i) Leveraging Ongoing Related Projects

a) Improving Governance

Introduction

In response to the issues identified in the Consultation Paper regarding a possible lack of public
confidence in the current SRO regulatory framework, many stakeholders expressed concern that
the current SRO corporate governance structure does not adequately support or promote the SROs’
public interest mandate. In particular, comments were made that the current SRO corporate
governance structure is too closely aligned to the interests of industry participants at the expense
of the interests of other stakeholders, including investors. Commenters raised concerns that the
composition of the SROs’ boards of directors is weighted in favour of current and former industry
participants. To address these concerns, commenters suggested several possible solutions,
including requiring a majority of independent directors on an SRO’s board, appropriate cooling-
off periods for independent directors, and formal mechanisms within the SRO to facilitate investor
consultation. These requirements would better align an SRO’s corporate governance structure with
its public interest mandate and mitigate the risk of regulatory capture.

Through its review of these issues and related research pertaining to governance models and best
practices, the Working Group validated that the SROs’ current corporate governance structure
could be improved to optimally support and promote the SROs’ public interest mandate. The CSA
identified a number of opportunities for improvement to the corporate governance structure for the
New SRO, including clear communication of the New SRQO’s public interest mandate, greater
diversity in the composition of the New SRO’s board of directors, objective criteria to determine
the independence of directors, formalized mechanisms for the consideration of investor feedback,
and enhancements to the CSA’s involvement in and oversight of matters relating to the SRO’s
activities and corporate governance structure. The CSA further identified opportunities to improve
the corporate governance structure to address issues of investor confusion regarding the current
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regulatory structure which would address perceptions that governance shortcomings could be
responsible for perceived weaknesses in SRO enforcement mechanisms.

Solutions
Clear communication of public interest mandate

The New SRO will clearly convey how the public interest informs the New SRO’s regulatory
actions and responsibilities, specifically by:

e Emphasizing the public interest mandate in the ROs, by-laws, and other applicable
constating documents of the New SRO.

e Requiring the New SRO to inform stakeholders of its public interest mandate and
corporate governance structure, rulemaking processes and enforcement processes.

e Requiring training to directors, board committee members, senior management, and
staff in interpreting its public interest mandate, to ensure alignment of the public
interest between the New SRO, statutory regulators, and governments.

e Requiring the New SRO to describe the public interest impact of rule proposals,
guidance and policies published for comment.

e Requiring the compensation structure for New SRO executives to be linked to the
delivery of the New SRO’s public interest mandate.

New SRO board composition

The CSA’s solutions in respect of the composition of the New SRO’s board of directors are
intended to address the perception that the current SRO corporate governance structure
underrepresents the concerns of investors and other stakeholders to the benefit of industry, and
therefore, the majority of directors will be independent and the CSA will have a role in the
consideration of independent directors.

Specifically, solutions include:

e Requiring a majority of the New SRO’s directors to be independent.

e Requiring that the Chair of the New SRO board be an independent director and that
the roles of Chief Executive Officer (CEQO) and Chair be occupied by separate persons.

e Requiring that the Governance / Nominating committee of the board be composed

entirely of independent directors and requiring that the Chairs of other committees
such as Audit, Human Resources, etc. be independent.
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e Requiring that a reasonable proportion of New SRO directors have relevant experience
regarding investor protection issues (as has already been implemented by 1IROC).

« Providing a CSA non-objection process grounded in principles-based considerations
for all independent directors, including:

= a mechanism for the New SRO to undertake due diligence and other
governance best-practices such as the use of evergreen lists and
development of board skills matrices that would take into account the
attributes or backgrounds needed for a balanced board, including
considering board diversity in terms of (i) director-type and (ii) geographic
board representation, which will ensure an equitable balance of interests;

= amechanism for the CSA to review the initial matrices and any subsequent
changes to them, including a reporting requirement in the RO for material
change to the matrices; and

= considering whether board composition requirements should form part of
the by-laws or part of the RO.

e Requiring that appropriate cooling-off periods commensurate with governance best-
practices for CSA regulators be considered for any independent director positions.

« Maintaining a workable board size for the New SRO of not more than 15 directors
(including the CEO), subject to change with CSA approval.

« Maintaining appropriate term limits® for the New SRO board members and extending these
term limits to the CEO.

e Requiring the New SRO to develop diversity and inclusion policies aimed at
increasing underrepresented groups on the board.

Independence criteria for independent directors
The CSA’s solutions respecting the criteria to determine the independence of directors are intended
to strengthen the definition of independence and address the perception that even independent

directors could be too closely tied to industry. Specifically, solutions focus on:

e Requiring the New SRO to create, in consultation with the CSA, criteria to assess the
independence of directors annually (e.g., affiliations with industry associations).

e Ensuring that independence requirements for New SRO directors are at
least comparable to those for directors of public companies (as provided for in

National Instrument 52-110 Audit Committees (NI 52-110), with necessary
adaptations), including appropriate cooling-off periods. It is recognized that the

6 The current director term limits are set out within the IROC and MFDA by-laws.
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context of NI 52-110 is different from the SRO context and that other prerequisites
will be considered in determining the appropriate independence requirements for the
directors of the New SRO.

Exploring a definition of ‘independent director’ that excludes those associated with a
New SRO member affiliate.

Formal investor advocacy mechanisms

The CSA’s solutions in respect of formal investor advocacy mechanisms are intended to facilitate
and formalize the New SRO’s consideration of investor concerns in support of the New SRO’s
effective fulfillment of its public interest mandate. Specifically, solutions include:

Requiring the New SRO to establish an investor advisory panel to provide independent
research or input to regulatory and/or public interest matters (potentially financed
through a restricted fund’). The Working Group acknowledges that IIROC has made
public statements of their intention to establish a similar expert investor issues panel.

Requiring the New SRO to create a mechanism to formally engage directly with
investor groups (on an advisory basis) to obtain broader input on the design and
implementation of applicable policy proposals and rulemaking.

Requiring regulatory policy advisory committees to include a reasonable proportion
of investor / independent / public representatives.

CSA involvement in New SRO corporate governance

The CSA’s solutions in respect of the CSA’s involvement in the New SRO’s corporate governance
are intended to bolster the New SRO’s accountability to the CSA. Specifically, solutions focus on:

Requiring the New SRO to engage with the CSA regarding the appropriateness of the
nominees for independent directors and providing for a CSA non-objection to
such nominees, selected through a fit and proper assessment process.

Providing for a CSA non-objection process for the appointment of the CEO, including a
requirement for the New SRO to develop a sub-matrix of appropriate criteria to inform the
non-objection process.

Clarifying existing authority in an appropriate governing document, as applicable for each
CSA jurisdiction, to direct the New SRO to enact, amend, or repeal, either in whole or in

" A fund comprised of fines collected by SROs and payments made under settlement agreements with SROs. The
use of this fund is limited by the ROs to: expenditures necessary to address emerging regulatory issues related to
protecting investors or the integrity of capital markets; education and research relevant to the investment industry
and benefiting the public or capital markets; contributions to non-profit organizations dedicated to investor
protection; and other purposes as approved by the statutory regulators.

#5972716



13

part, any by-law, rule, regulation, policy, prescribed form, procedure, interpretation or
practice.

« Enabling a specific by-law provision for the New SRO requiring that a director of the board
be terminated from that position if the director no longer meets the relevant fit and proper
criteria (e.g., Code of Ethics) as established by the New SRO and approved by the
recognizing regulators.

During implementation of the New SRO, the CSA will need to amend the existing form of the
ROs and the MOU (including the Joint Rule Review Protocol (JRRP)). The agreements
between members and the New SRO will also need to be amended in order to ensure that the
recognizing regulators can efficiently exercise the oversight powers described above.

CSA oversight

The following solutions are intended to promote the New SRO’s accountability to the CSA,
alignment of the New SRO’s business planning processes with CSA priorities and transparency to
the public by enhancing certain aspects of the CSA’s program of ongoing SRO oversight.
Specifically, solutions include:

e Enabling CSA review /non-objection process for member exemptions brought
to the board of the New SRO.

e CSA publication of an annual activities report on the CSA’s oversight of the New SRO
and New IPF.

o Consideration of annual meetings between the CSA Chairs and the Chair of the New
SRO as well as the Chairs of the New SRO’s board committees.

« Ensuring that the New SRO’s RO includes appropriate general requirements regarding
the adequacy and location of New SRO staff / executives / board directors.

e A specific reporting requirement in the RO to refer escalated complaints about the
New SRO by members or others under its jurisdiction to the CSA.

e Codifying within the new RO a requirement that the New SRO solicits CSA comments
and input on annual priorities, strategic plans and business plans (including budget);
and that the CSA maintains a non-objection mechanism, including over significant
future publications and communications.

Other solutions
The CSA will implement the following additional solutions for the New SRO’s corporate
governance structure to adequately support and promote the New SRO’s public interest mandate

and to manage the risk of regulatory capture, as well as to address member concerns regarding
access to the board. Specifically, solutions include:
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o Transferring all current IIROC District Council regulatory decision-making functions
to the board and staff of the New SRO. IIROC District Councils and MFDA Regional
Councils will retain their advisory role with respect to regional issues, as well as the
provision of regional perspective on national issues. This would involve ensuring an
escalation mechanism within the New SRO as applicable.

e Requiring that all directors of the New SRO receive mandatory annual training
on industry, governance, and investor protection issues, including training on their
specific role and responsibilities within the corporate governance structure in support
of the public interest mandate and the management of conflicts of interest.

e Requiring independent directors of the New SRO to have a separate “in
camera’ session at board meetings.

e Requiring the board of the New SRO to meet with the proposed investor advisory
panel at least annually in addition to meeting with executives.

« Consideration of a mechanism giving members better access to the New SRO’s board
of directors (e.g., require the Chair and a majority of the Chairs of board committees
to attend the Annual General Meeting to hear and discuss member concerns, possibly
by way of a separate session).

b) Strengthening Proficiency

Introduction

Commenters expressed overall support for enhanced and harmonized proficiency standards for
investment and mutual fund dealers, as differing registration categories currently result in uneven
regulatory standards by virtue of differing individual proficiency requirements. As an example,
IIROC has a well-established Continuing Education framework, and the MFDA is moving forward
with developing such a framework for mutual fund dealers.

Furthermore, certain commenters confirmed that some investment dealers feel limited in their
ability to grow their business by attracting mutual fund dealer representatives due to the IIROC
proficiency upgrade requirement, which requires mutual fund dealer representatives transitioning
to the 1IROC platform to qualify as IIROC representatives within 270 days of approval. Generally,
the industry views the 270-day requirement as an arbitrary and burdensome barrier which acts as
a disincentive to transitioning to the IIROC platform, thus encumbering clients of mutual fund
dealer representatives from more easily accessing certain products and services.

Through independent research, the Working Group identified that the current IIROC proficiency
upgrade requirement is likely no longer fulfilling the initial policy objectives. However, once the
New SRO is established, the immediate need to amend or repeal the requirement is likely lessened
as the New SRO will enable separate mutual fund and investment dealer businesses within one
member entity and thus investors will no longer encounter the aforementioned barriers to seeking
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a broader product offering. Therefore, the following solutions aim to balance practical industry
needs and investor preferences while keeping the public interest as a guiding principle.

Solutions

e Consider proposing more nuanced proficiency-based registration categories to ensure
consistent quality of standards for clients.

e Leverage ongoing and future work on proficiency standards, titles and designations
that is part of the broader CSA Client Focused Reforms project.

e The New SRO to continue to promote the merits of additional credentials for
individual registrants (e.g., so that they are better equipped to provide more holistic
advice to their clients on financial concepts, planning for financial goals, budgeting or
debt management, tax and estate planning).

e Implement a streamlined Continuing Education program for all dealer members that
is fair, consistent and proportionate. As noted above, the MFDA will be establishing a
Continuing Education framework for mutual fund dealers, and IIROC is currently
assessing possible changes to its existing Continuing Education program for
investment dealers. The New SRO will leverage these programs and initiatives as a
starting point for the New SRO’s Continuing Education program.

¢) Enhancing Investor Education

Introduction

Investor education is a central pillar to achieving investor protection. Many stakeholder comments
emphasized the importance of improving investor education. Relatedly, the Working Group’s
research validated that expanding outreach and other communication tools should improve
investor protection by reducing investor confusion about (i) how the regulatory system works, (ii)
the availability and coverage of the IPFs, and (iii) how to access the system and submit a complaint
or seek redress.

Solutions
e The establishment of a separate investor office within the New SRO that is
prominently positioned and supports policy development and is easily identifiable and

accessible to investors.

¢ Funding the aforementioned investor education or outreach activities through a new
requirement in the New SRO budget or a specific part of the restricted fund.

e Adding specific terms and conditions to the RO to require, to the extent possible,

public transparency in enforcement notices in respect of processes for assessing firm
supervision and reasons for disciplinary decisions.
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e Reviewing the New SRO sanction guidelines / policies on the public disclosure of
credit for cooperation, specifically for the inclusion and consideration of
compensation to clients harmed by misconduct as a mitigating factor (or an
aggravating factor if inadequate compensation was provided®) in assessing appropriate
sanctions.

Once the new investor office has been established, the New SRO will implement the following:

e Raising public awareness on how the regulatory framework operates, including
information regarding multiple registration categories, the role of the New SRO, New
IPF and its coverage policy, the CSA and the Ombudsman for Banking Services and
Investments (OBSI).

e Providing investor education and outreach on complaint filing options and how to file
a complaint including what information or documents need to be submitted.

e Enhancing public understanding of processes member firms may use in relation to
remediation of client complaints.

e Supporting member firms or individual registrants on how best to assist clients
encountering issues in accessing and completing a member firm’s complaint resolution
process.

¢ Improving the awareness of SRO sanction guidelines / policies.

e Coordinating with CSA Investor Education / Communication groups on joint efforts
to expand the reach and impact of investor education in promoting investor protection.

d) Increasing Access to Advice

Introduction

Many new investors start as clients of mutual fund dealers. The Working Group validated that
investors are largely unaware of which products advisors are licensed to recommend or sell and,
specifically, that mutual fund dealers are limited primarily to the sale of mutual funds. Often, as
investors’ net worth and investment knowledge grows, many investors want to progress to
investing in exchange traded funds (ETFs) and other products, and it is confusing and dissatisfying
for these clients to be advised that they are unable to easily purchase such other products from
their mutual fund advisor. If the investor is a client of a dual platform dealer, it is even more
difficult to understand why moving an account from a mutual fund dealer to the related investment
dealer, often at the same location, involves the tedium of repapering and essentially opening a
brand new account.

8 |f applicable, inadequate compensation could also justify proceeding with a separate enforcement case.
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More broadly, when a client wants to change firms, the transfer of an account between unaffiliated
firms will also result in transition and repapering costs, acting as a deterrent to move to gain better
access to products that an investor may need. Additionally, in facilitating a transfer, many
delivering dealers do not automatically provide the transactional history of a client account to the
new receiving firm, resulting in the loss of information to support the adjusted cost base and
historical data.

The Working Group also confirmed that many advisors in smaller geographic centres and rural
communities offer or facilitate other financial services (e.g., preparing tax returns, insurance and
mortgages) and thus, many of those individuals act as advisors only on a part-time basis through
their SRO regulated firm. By contrast, investment dealer advisors are often required by their firms
to operate in this capacity on a full-time basis and are thus more prevalent in large urban areas
where there is greater demand for their services. The data has shown that mutual fund advisors are
generally more prevalent in rural or smaller geographic communities operating in many different
capacities and as a result, investors in these communities are less likely to have access to a broad
range of investment-specific products and services (e.g., publicly listed equities, options and
margin accounts). As such investors may be underserved relative to urban centres which raises a
regulatory concern.

Facilitating easier and more cost-effective access to a broader range of permissible investment
products, including ETFs® which mutual fund dealers are currently allowed to distribute, may now
be considered an essential part of any investment portfolio.

Solutions

Based on the foregoing, the CSA specifies the following solutions in relation to access, which are
to be considered in part with the need for enhanced proficiency requirements as detailed in sub-
section 4 e) Reducing Industry Costs of this Position Paper:
e Allowing introducing / carrying broker arrangements®® between mutual fund dealers

and investment dealers. Under such arrangements, which are currently not permitted,

a mutual fund dealer contracts out elements of its operations to an investment dealer

in order to access the back-office and clearing systems at the investment dealer. This

type of introducing / carrying broker arrangement will:

= Provide mutual fund advisors with flexibility through different business
models to access a broader range of currently permissible products, such
as ETFs and permissible bonds;

= Enable mutual fund advisors, through an alternate access model, the ability
to offer a broader permissible product shelf than what is currently

% In order to ensure adequate proficiency of mutual fund dealers selling ETFs, the MFDA implemented Policy No. 8
— Proficiency Standard for Approved Persons Selling Exchange Traded Funds (“ETFs”), setting out additional
proficiency and training requirements currently in effect.

10 Under the current respective IROC and MFDA rules, members of each respective SRO may enter into
arrangements with other members of the same SRO pursuant to which the accounts of one member (the “introducing
broker / dealer”) are carried by the other member (the “carrying broker / dealer”) provided that prescribed terms and
conditions are satisfied.
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available to potentially facilitate their transition to an advisor at a full-
service investment dealer; and

= Provide clients with a broader range of permissible products through their
existing mutual fund dealer to retain their relationship with a trusted
advisor.

e Enable a dual platform dealer to include its mutual fund dealer and investment dealer
businesses within one legal entity and integrate similar back-office functionalities. The
client can then access more investment products and services through a single dealer,
rather than dealing with multiple firms. Relatedly, if dual platform dealers choose to
maintain their mutual fund dealers and investment dealers as separate legal entities,
require affiliated firms to cross guarantee each other’s liabilities and obligations.

e Taking into account privacy and security considerations, perform an assessment and
propose a rule enabling dealers to centrally gather standard client information (such as
name, address, social insurance number, driver’s license) and consistent know your
client information in digital format to use across multiple accounts to minimize
transition and repapering costs. If advisors or clients are transferring between
unaffiliated firms, member firms will be required to share information, upon request,
on a bulk basis to streamline the process.

e Perform an assessment and propose a rule to require the transfer of historical data,
upon request by the receiving dealer, for client securities and accounts transferred
within a dual platform dealer or between unaffiliated firms, to allow investors to move
more seamlessly between firms.

e Consider arule or provide explicit guidance that would enable more part-time advisors
in all dealer platforms, provided that all applicable regulatory approvals are obtained,
the firm consents and enters into an agreement with the advisor to continue proper
supervision and compliance, and all obligations to the client are retained.

e Consider including a requirement in the New SRO’s RO that promotes the servicing
of clients in different geographic zones (i.e., urban and rural).

e) Reducing Industry Costs

Introduction

A key point in the previous discussion on the ability to fairly access products and services is that,
increasingly, clients of mutual fund dealers want access to a broader range of products, such as
ETFs and permissible bonds. The Working Group validated that though progress is being made,
many mutual fund dealers cannot easily distribute ETFs directly to their clients because of the cost
and complexity to integrate back-office systems between dealers and, accordingly, have been
forced to use cumbersome workarounds to service clients (including referring the investor to
another dealer, entering into a service arrangement with an IIROC dealer, or advising the client to
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purchase an investment fund that wraps ETFs). These alternatives, however, result in higher costs
for mutual fund dealers which, in many cases, are ultimately passed on to their clients.

Other significant costs to the industry are specific to dual platform dealers that pay duplicate fees
to the two existing SROs and two related protection funds and maintain separate compliance
functions and information technology (IT) systems to handle two sets of distinct rule books.
Although the issue of duplicate costs borne by dual platform dealers was initially identified in
the Consultation Paper, it was determined that anticipated cost savings may be less than
expected if dual platform dealers choose not to consolidate their administrative functions
immediately. Consolidation of these functions is more likely once the existing rule books are
consolidated. Lastly, the Working Group notes that certain industry stakeholders also assert that
high operating costs borne by dealers are tied to regulations that impede them from enhancing
innovation in the delivery of products and services.

Solutions

e Allow introducing / carrying broker arrangements between mutual fund dealers and
investment dealers to avoid the workarounds currently required for many mutual fund
dealers to access certain products, such as ETFs.

e The New SRO to permit Chief Financial Officers (CFOs), Chief Compliance Officers
(CCOs) and other compliance staff to serve multiple firms simultaneously when
appropriate risk controls are in place, subject to applicable regulatory approvals.
Currently, IIROC rules permit part-time CFOs for both affiliated and non-affiliate firms,*!
and similar guidance relating to shared CCOs for all registrant categories (including those
at IIROC and MFDA dealers) has been published by the CSA.*? This could reduce industry
costs and better enable dealers to determine appropriate staffing levels and structure based
on operational needs and demands.

e Review the current SRO fee models used to set fees paid by members, and take the steps
below respecting New SRO fees:

= Ensure that fees in the New SRO are proportionate to registrants’ activities
and do not carry over any duplications currently experienced by dual
platform dealers;

= Until any proposed changes to fee models are approved, enable a
moratorium on an increase in fees, particularly for non-dual platform dealers
without CSA authorization. The CSA will monitor the collection of member
fees against SRO benchmarks; and

= More broadly, consider the impact of the New SRO on the profitability of
smaller and independent dealers, both from the perspective of whether the
new rules could have a detrimental impact on revenue earned and fees paid.

11 1IROC DMR 38.6 https://www.iiroc.ca/rules-and-enforcement/dealer-member-rules
12 https://www.albertasecurities.com/-/media/ASC-Documents-part-1/Regulatory-Instruments/2020/07/5817162- -
CSA-Staff-Notice-31-358.ashx
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e Add terms and conditions in the New SRO RO that enable a transparent and accessible
means by which members can develop and employ the use of technological advancements
to achieve greater efficiencies and productivity, while considering the risks and benefits
to the public interest. A related reporting obligation would keep the statutory regulators
apprised of such work.

e Specific to mutual fund dealers, allow those dealers to continue using their existing front
/ mid / back office systems, as appropriate. This should primarily benefit smaller dealers
whose existing business models would not warrant the cost outlay for new systems.

e Specific to dual platform dealers:

= Enable a dual platform dealer to include its mutual fund dealer and
investment dealer businesses within one legal entity, and integrate similar
functions relating to compliance, back-office and administration (e.g., legal
services and human resources), to realize economies of scale. Relatedly, if
dual platform firms choose to maintain their mutual fund dealers and
investment dealers as separate legal entities, require affiliated firms to cross
guarantee each other’s liabilities and obligations; and

= Harmonize applicable policies and rules into a consolidated rule book to
eliminate the need for separate compliance departments or IT systems,
thereby reducing operating costs.

f) Fostering Harmonization / Efficiencies

Introduction

In response to the issues noted in the Consultation Paper, many stakeholders communicated the
need to address existing differences in rules between each SRO, and between the SROs and the
CSA, including differences in the interpretation and application of rules, respecting regulation of
similar products and services across registration categories. Some stakeholders also pointed out
that the regulation of similar products distributed within the securities and insurance industries
(e.g., segregated funds) is not harmonized.

Furthermore, the Working Group validated that investors are generally confused: (i) by the overlap
of the current regulatory structure, (ii) about accessing and understanding multiple complaint
resolution processes (as well as being frustrated over the effectiveness of the processes), and (iii)
about the availability, scope and coverage of investor protection funds.

Solutions

e As outlined in section 3 of this Position Paper, the IWC will oversee a policy review
of the existing IIROC and MFDA rule books / guidance to increase harmonization of
similar rules, as well as their interpretation and application. The focus will be to
identify differences in the rules / guidance, arbitrage opportunities and overlaps, and
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propose either (i) to maintain necessary differences, or (ii) seek appropriate
amendments to harmonize or eliminate regulatory gaps.

As part of this policy initiative, the IWC will consider the following:

= harmonized interpretation of rules with securities legislation (e.g., Client
Focused Reforms);

= guidance that clearly articulates the intended outcomes for rules;

= rules that are scalable or proportionate to the different types and sizes of
member firms and their respective business models;

= assessment of the economic impact of proposed rule changes to affected
stakeholders;

= harmonization of rules that individually may require unnecessary
technological systems or processes; and

» identifying improvements to internal processes (e.g., for SRO examination
reports, as applicable, to reference guidance to assist firms in improving
outcomes).

e To foster harmonization between the New SRO and the CSA, require the New SRO
to solicit CSA comment and input on annual priorities and business plan (including
budget); and furthermore, the CSA to maintain a non-objection mechanism, including
over significant future publications and communications.

e Toassist investors in effectively navigating the complaint resolution processes, review
existing regulatory processes across channels with the intent to:

= centralize the complaint reporting process and explore the merits of creating
a single complaint filing portal for the New SRO through which investors
could use a standard complaint form to file all types of complaints which
the portal would then consolidate, filter and route to the appropriate
organization (e.g., the registered firm, internally within the New SRO,
appropriate CSA member, OBSI);

= apply a consistent complaint handling process to review and investigate all
types of complaints;

= develop and apply service standards for complaint resolution; and
= consider the merits or feasibility of allowing client / victim impact

statements for consideration by a hearing panel during the sanction
proceedings.
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In the longer term, consideration will be given to expanding the process to include a
single complaint filing portal for all registration categories, integrating current CSA
processes.

e Given the similarities in coverage for the IPFs, to alleviate investor confusion and to
facilitate an improved understanding of the role of investor protection funds,
consolidate CIPF and the MFDA IPC into a single protection fund that is independent
from the New SRO. An appropriate governance structure for this New IPF will be
considered as well.

The New IPF will review and propose changes to its policies related to disclosure,
coverage and claims, focusing on improving plain language disclosure. Furthermore,
until any proposed changes are approved, the New IPF would be required to maintain
separate coverage pools for investment and mutual fund dealers. Initially maintaining
separate coverage pools will enable the consolidated protection fund to conduct a
proper assessment of insolvency risks for the different types of dealers. Until the
assessment is complete, a moratorium on any change to the methodology, applied to
fees or assessments that would result in a material increase in applicable IPF fees
without CSA authorization, will apply.

In the second phase, when consideration is given to assessing the feasibility of
incorporating other registration categories within the one SRO framework,
consideration will also be given to the possibility of providing coverage to clients of
the other registration categories and harmonizing the consolidated protection fund with
the Fonds d’indemnisation des services financiers in Québec.

g) Harmonizing Directed Commissions

Introduction

A directed commission arrangement generally refers to an arrangement whereby a dealing
representative or other registered individual requests their sponsoring firm to pay part or all of the
commissions or fees earned by the individual to a personal corporation owned by the individual
and / or the individual’s family members. This is different from an incorporated salesperson
model, which is the ability of an individual to carry on registrable activities through a corporation
that itself is registered under securities legislation.

As noted in the Consultation Paper, the MFDA and IIROC currently take different approaches to
directed commissions arrangements. In short, the MFDA rules permit these arrangements except
in Alberta. 1IROC rules do not permit these arrangements. Directed commission arrangements are
generally not permitted for other registrant categories, such as exempt market dealers, except in
Manitoba and Saskatchewan. However, CSA staff continue to see directed commission
arrangements being used by other registrant categories in the context of compliance reviews.
Registered individuals generally seek to adopt directed commission arrangements to enable a more
tax-efficient structure to manage business flow and disbursements.
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MFDA Rule 2.4.1 currently allows individuals to direct commissions to personal corporations
provided specific conditions are met. These conditions include the personal corporation being
incorporated under the laws of Canada or a province or territory of Canada. Furthermore, the
sponsoring firm, registered individual and the personal corporation must have entered into an
agreement, in a form prescribed by the MFDA, the terms of which provide that the sponsoring
firm and the registered individual remain liable to third parties, including clients, and payment to
an unregistered corporation does not in any way limit or affect the duties, obligations or liability
of the firm or individual. The terms also require supervision of the arrangement by the sponsoring
firm and appropriate access to books and records of the registered individual and personal
corporation.

In practice, there is some uncertainty as to when and in what circumstances activities being
conducted through a personal corporation require registration, and some jurisdictions appear to
take the view that the payment of fees or commissions is registerable activity. Accordingly, several
jurisdictions®® in Canada have adopted local registration exemptions (the local registration
exemptions) to allow registered dealing representatives of mutual fund dealers (and in Manitoba,
any type of dealer) to make use of directed commission arrangements.

The tax status of individual registrants who use a directed commission arrangement is unclear. A
corporation that does not carry on the business for which commissions are paid, and merely acts
as a conduit to receive commissions, may not be able to achieve the desired outcome for tax
purposes.

An incorporated salesperson model allows a registered individual to carry on registrable activities
through a corporation that itself is registered under securities legislation. As a registrant, the
corporation would be subject to registration requirements. Because the corporation itself would be
registered and, therefore, able to engage in the registerable activities that would earn the
commissions, this model would not seem problematic from a tax perspective. This model has been
adopted and utilized by other professionals, such as physicians, lawyers and accountants.
Although this model would likely alleviate the issue of tax uncertainty, it would require legislative
amendments, which would take considerable time to implement. Legislative amendments that
would allow for incorporated salespersons have been made to the securities legislation of Alberta
and Saskatchewan, but they have not been proclaimed.

Solutions

The topic of directed commission arrangements is a complex matter with many considerations.
Further work will need to be completed, including consultations with other CSA stakeholders, to
reach definitive conclusions on the appropriate treatment under the New SRO model. This
additional work should be completed as part of the rulemaking process for the New SRO.
Therefore, a CSA working group comprising appropriate CSA stakeholders will be formed (the

Directed Commissions WG) to continue working on this analysis. In the interim, the Working
Group has compiled some preliminary views based on its analysis that could provide assistance

13 British Columbia, Manitoba, New Brunswick and Newfoundland and Labrador.
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and help inform the additional work required during the next steps of the SRO implementation
process:

1. The Directed Commissions WG should consider the tax status of registered
individuals and whether there are any regulatory concerns with permitting directed
commission arrangements, at least as an interim step while other options, such as
adopting a true incorporated salesperson regime are studied.

2. Following further consideration of the tax issue and appropriate consultation with
stakeholders in conjunction with the IWC’s efforts to harmonize rules, the Directed
Commissions WG should complete the necessary work to consider, and if applicable,
propose a rule and prescribed form of agreement that provide the appropriate
protections. This rule would permit directed commission arrangements for registered
individuals sponsored by any type of dealer member of the New SRO.

3. The Directed Commissions WG should consider whether a consequential
amendment to Part 8 of National Instrument 31-103 Registration Requirements,
Exemptions and Ongoing Registrant Obligations modelled on the existing local
registration exemptions is the appropriate approach under the New SRO model. This
registration exemption could be available to registered individuals sponsored by any
type of registrant firm (both dealers and advisers) on appropriate terms and
conditions.

4. Depending on the outcome of the additional analysis, the Directed Commissions WG
could consider whether any other options, such as adopting a true incorporated
salesperson regime as a long-term solution, is warranted.

h) Maintaining Strong Market Surveillance

Introduction

In addition to member regulation functions, IIROC currently regulates marketplace members and
conducts real-time surveillance of the trading activity on Canadian equity marketplaces as well as
timely surveillance of all fixed-income trading conducted by its dealer members, together with the
supervision of member compliance with the Universal Market Integrity Rules. IIROC also
provides trading-related information to securities regulators in support of the CSA’s oversight of
marketplaces carrying on business in Canada, including enforcement activities regarding possible
market misconduct. 1IROC also promotes transparency in Canada’s fixed-income markets as the
Information Processor for Canadian corporate and government debt securities.

Specific stakeholders expressed general concerns about the potential for inefficiencies and
information gaps as a result of the separation of market surveillance from statutory regulators,
including possible impacts on CSA enforcement processes as well as the CSA’s ability to monitor
for systemic risk in Canada’s capital markets. After extensive research and analysis, the Working
Group concluded that the specific issues raised in the Consultation Paper were not validated and
that the surveillance of Canadian equity and debt marketplaces should remain with the New SRO.
However, as a result of internal discussions, the Working Group has concluded that there may be
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opportunities for improvement in the sharing of relevant information across regulators arising from
the market surveillance function.

Consequently, the CSA will review current processes with the view to enhancing the processes for
the sharing of trading-related data between the New SRO and the CSA. The goal of this review
will be to identify any gaps or inefficiencies in current processes that may impact the CSA’s
enforcement function, its policy functions, or its ability to effectively monitor for systemic risk.
To the extent that gaps or inefficiencies are identified, solutions will be implemented to establish
appropriate practices for the sharing of trading-related information between the CSA and the New
SRO with the New SRO’s continued responsibility for carrying out market surveillance.

Solutions

e To improve collaboration and the sharing of information between the CSA and the
New SRO, a new CSA working group (CSA Market Information Coordinating
Working Group) will be established to review differences in jurisdictional
enforcement processes and engage with the New SRO regarding the supervision of
market related data and sharing like information in order to:

= adopt optimal practices and procedures for a collaborative approach to
market surveillance; and

= identify and resolve gaps or inefficiencies in information sharing that may
impact, as noted, the CSA’s enforcement processes, its policy functions or
the CSA’s ability to effectively monitor systemic risk in the Canadian
capital markets.

e The composition of the CSA Market Information Coordinating Working Group will
be determined at a later stage, but will be composed of CSA staff with experience in
the market surveillance function, including staff involved in Enforcement, Market
Regulation, SRO Oversight and Systemic Risk as appropriate. Staff of the New SRO
will be expected to contribute to the CSA Market Information Coordinating Working
Group’s review and assist in optimizing information sharing processes.

e The CSA Market Information Coordinating Working Group will be expected to
identify and recommend opportunities for improvement to existing processes within a
timeline to be established once the working group is constituted.

1) Leveraging Ongoing Related Projects

Introduction

The CSA recognizes that existing CSA or SRO related projects will assist or lead to the resolution
of certain sub-issues identified in the Consultation Paper. Specific targeted suggestions are being
made for consideration by the respective working groups involved in these ongoing projects.
Examples of these ongoing projects and working groups are:
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Complaint resolution

The CSA OBSI Working Group’s continuing efforts to make OBSI decisions binding
and to assess the need for an appeal or review mechanism.

The role of the CSA OBSI Joint Regulator Committee (JRC). As part of its oversight
role for OBSI, the CSA encourages the JRC to review:

= the merits of (i) restricting the scope of matters the member firm’s internal
ombudsperson can address, as well as (ii) educating investors on their
ability to access OBSI’s services without using an internal member firm
ombudsperson; and

= OBSI complaint data to assess if the New SRO should include “complaint
handling” as a separate category in the New SRO’s complaint reporting
system to better identify when clients are dissatisfied with a member
firm’s complaint handling process.

An ongoing project on complaint resolutions in Québec, which is expected to be
published in the form of a local instrument in Fall 2021.

ITIROC’s ongoing assessment of its current arbitration program with the intent to
enhance its usefulness as a means of recourse for investors.

CSA staff’s review of complaints and other enforcement data, and information
provided as required by the existing ROs to determine if complaints reported to the
SROs are appropriately assessed and investigated.

The CSA Committee on Vulnerable Investors ongoing assessment of securities
legislation to enhance protection of older and vulnerable adults.

Consolidation of databases and harmonization with insurance regulators

#5972716

The CSA SEDAR+ project which will improve the CSA’s national consolidated
database and enhance public disclosure of registered firms and individuals in one
portal, including historical disciplinary information of active or former registrants.
Regulatory staff involved in the project should consider the merits of including public
disclosure and easy access to information pertaining to registrants similar to that
contained in the SEC’s Form ADV, or the current IROC Advisor Report.

The CSA initiative with the Canadian Council of Insurance Regulators on full cost
disclosure and performance reports.
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SRO enforcement practices

e [IROC’s ongoing efforts to obtain enhanced legislative enforcement powers directly
from jurisdictional governments (i.e., statutory immunity, ability to collect
fines, compel witnesses, collect and present evidence).

e JIROC’s ongoing project to conduct an assessment regarding enabling the
disgorgement of profits and direct compensation back to victims for losses in cases
decided by hearing panels and cases resolved by a settlement agreement.

Registration

e The CSA proposed targeted changes to enable a more efficient registration and
oversight process by providing registered firms and individuals with greater clarity on
what information is required as part of the registration process, while also improving
the quality of information received by regulators.

5. Consideration of Written Representations and Next Steps

The Working Group will consider written representations submitted in hard copy or electronic
form received within 60 days of publication of the Position Paper. At the same time, the CSA will
be moving forward to establish and lead the IWC to begin the work to implement the New SRO.
Please submit your written representations in writing on or before October 4, 2021. If you are not
sending your written representations by email, please send us an electronic file containing
submissions provided (in Microsoft Word format).

Address your submission to all of the CSA as follows:

British Columbia Securities Commission

Alberta Securities Commission

Financial and Consumer Affairs Authority of Saskatchewan
Manitoba Securities Commission

Ontario Securities Commission

Autorité des marchés financiers

Financial and Consumer Services Commission (New Brunswick)
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island
Nova Scotia Securities Commission

Superintendent of Securities, Newfoundland and Labrador
Superintendent of Securities, Northwest Territories
Superintendent of Securities, Yukon Territory

Superintendent of Securities, Nunavut

Please send your written representations only to the addresses below. Your written representations
will be forwarded to the other CSA member jurisdictions.

The Secretary

Ontario Securities Commission
20 Queen Street West 22" Floor
Toronto, Ontario M5H 3S8
Fax: 416-593-2318

Email: comments@osc.gov.on.ca
#5972716
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Me Philippe Lebel

Corporate Secretary and Executive Director, Legal Affairs
Autorité des marchés financiers

Place de la Cité, tour Cominar 2640, boulevard Laurier, bureau 400
Québec (Québec) G1V 5C1

Fax : 514- 864-638

Email: consultation-en-cours@lautorite.qc.ca

Certain CSA jurisdictions require publication of the written representations received during the
comment period. All written representations received will be posted on the websites of each of
the ASC at www.albertasecurities.com, the AMF at www.lautorite.gc.ca and the
OSC at www.osc.gov.on.ca. Please do not include personal information directly in written
representations to be published and state on whose behalf you are making the submission.

Questions
If you have any comments or questions, please contact any of the CSA staff listed below.

Doug MacKay Joseph Della Manna

Co-Chair - CSA Working Group Co-Chair - CSA Working Group
Special Advisor, Capital Markets Manager, Market Regulation
Regulation Ontario Securities Commission
British Columbia Securities Commission ~ 416-204-8984

604-899-6609 jdellamanna@osc.gov.on.ca
dmackay@hbcsc.bc.ca

Katrina Prokopy Jean-Simon Lemieux

Manager, Market Oversight Analyste expert

Alberta Securities Commission Autorité des marchés financiers
403-297-7239 514-395-0337, ext. 4366
katrina.prokopy@asc.ca jean-simon.lemieux@lautorite.gc.ca
Liz Kutarna David Shore

Director, Capital Markets Legal Counsel, Securities

Financial and Consumer Affairs Authority Financial and Consumer Services
of Saskatchewan Commission (New Brunswick)
306-787-5871 506-658-3038
liz.kutarna@gov.sk.ca david.shore@fcnb.ca

Paula White Chris Pottie

Deputy Director, Compliance and Deputy Director, Registration & Compliance
Oversight Nova Scotia Securities Commission
Manitoba Securities Commission 902-424-5393

204-945-5195 chris.pottie@novascotia.ca

paula.white@gov.mb.ca
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Addendum — Recognition of the New SRO in Québec
Background
Mutual Fund dealers

Firms pursuing activities as mutual fund dealers in Québec are required to register with the
AMEF. Firms also pursuing such activities in other Canadian provinces or territories are
required to be members of the MFDA under the regulations applicable outside Québec.

Natural persons registered with the AMF in the category of mutual fund dealer
representative are required to be members of the CSF, a self-regulatory organization
established by the Act respecting the distribution of financial products and services, whose
mission is to ensure the protection of the public by maintaining discipline among and
supervising the compulsory professional development and ethics of its members. This
obligation also applies to mutual fund dealer representatives registered in other provinces
or territories when they pursue activities in Québec.

As at May 31, 2021, 71 firms were registered as mutual fund dealers with the AMF, and
22,076 natural persons were registered in the category of mutual fund dealer representative.
Of those 71 firms, 20 were operating in Québec only, and 748 representatives were acting
on their behalf. The remaining 51 firms were MFDA members and accounted for
21,329 representatives. The AMF is the principal regulator for 31 of these 71 firms.

Investment dealers

In Québec, as in all other Canadian provinces and territories, firms registered as investment
dealers are required to be members of IIROC.

As at May 31, 2021, 145 firms were registered as investment dealers with the AMF and
were members of IIROC, and 12,409 natural persons were registered in the category of
investment dealer representative. Of these 145 firms, 140 were registered in at least one
other province or territory in Canada, and 12,398 representatives were acting on their
behalf. In addition, five investment dealers were registered as such in Québec only, and
11 representatives were acting on their behalf. The AMF is the principal regulator for 22
of these 145 firms.

The AMF’s position
The AMF agrees with the CSA that a new, single SRO, consolidating the activities of
IIROC and the MFDA and with an enhanced governance structure, is in the best interests

of investors and the financial industry. In addition to the many benefits associated with the
CSA’s position, greater harmonization of the SRO framework applicable in Québec with
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that of other Canadian jurisdictions will reduce complexity and confusion for investors,
who will then benefit from comparable protections, regardless of their place of residence.

Also, for financial groups including a firm registered as a mutual funds dealer and a firm
registered as an investment dealer and operating in Québec and elsewhere in Canada, a
simplified framework will reduce their compliance burden, which will translate in
particular into lower costs.

Accordingly, the AMF will recognize the New SRO in the same way as the other
CSA members to ensure harmonized oversight of firms registered as investment dealers
and mutual fund dealers as well as natural persons registered in the categories of investment
dealer representative and mutual fund dealer representative acting on their behalf.!
This recognition of the New SRO will not affect the mandate, functions and powers of
the CSF.

The New SRO will ensure compliance with its operating rules, which will be harmonized
with securities regulations, including Regulation  31-103 respecting
Registration Requirements, Exemptions and Ongoing Registrant Obligations (in
other CSA jurisdictions, National Instrument 31-103 Registration Requirements,
Exemptions and Ongoing Registrant Obligations). Through its power to approve the
rules of the New SRO, the AMF will be able to ensure that those rules do not have
duplicative effects where equivalent provisions apply to representatives of mutual
fund dealers under Québec regulations.

Upon its recognition, and in accordance with any such transitional provisions as may be
adopted by the AMF, investment dealers and their representatives will be required to
become members of the New SRO and comply with its rules. This requirement will also
apply to mutual fund dealers and their representatives registered in Québec.

Stakeholder representations

Stakeholders in the Québec financial sector are invited to make representations, in
accordance with the instructions in Section 5 of this document, regarding the AMF’s
desire to recognize the New SRO, whose mandate will include overseeing investment
dealers and mutual fund dealers in Québec.

L1f necessary, the AMF could, on the conditions that it determines, delegate to the New SRO the exercise
of some of its functions, subject to the approval of the Government as set out in section 61 of the Act

respecting the regulation of the financial sector.
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Appendix A -- Summary of Public Comments

Background

As noted in the Introduction section to this Position Paper, in late 2019 and early 2020, the Working Group
completed informal consultations with key stakeholder groups regarding the current SRO regulatory
framework.

On June 25, 2020, the CSA published the Consultation Paper for a 120-day public comment period. The
Consultation Paper sought public input on the following seven key issues identified as a result of the
informal consultations:

Duplicative operating costs for dual platform dealers
Product-based regulation

Regulatory inefficiencies

Structural inflexibility

Investor confusion

Public confidence in the regulatory framework

Separation of market surveillance from statutory regulators

NookrwnpE

The comment period ended on October 23, 2020. In response to the Consultation Paper, 67 public
comment letters were submitted. This Appendix summarizes the written public comments, and includes
the section - Other issues related to Québec - for comments received that address the specific regulatory
framework in Québec.

Commenters are listed below along with statistical information relating to the number of stakeholders in
each category commenting on specific issues. We thank everyone who took the time to prepare and submit
comment letters.

Summary of comments received in response to the Consultation Paper
Issue 1 — Duplicative operating costs for dual platform dealers

A large proportion of commenters, including industry associations along with IIROC dealers, MFDA
dealers and dual-platform dealers confirmed that the current structure results in duplicative costs. Key
comments are noted below:

e There seems to be no economic basis to continue having two SROs for Canada’s investment industry,
particularly given the decline in MFDA membership. In 2002, the MFDA had 220 dealer members;
today, the number of dealer firms has dropped to 90, 25 of which are dual platform (IIROC and
MFDA). This leaves only 65 firms that deal exclusively in mutual funds.

e Commenters pointed to the need to maintain separate compliance and supervisory functions in respect
of each SRO, leading to increased costs in legal, regulatory, tax, operations, compliance and
technology matters. These costs ultimately affect service to investors as they hamper economies of
scale and innovation in the delivery of products.
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e Commenters pointed to [IROC’s cost analysis to assert that a single regulatory structure will lead to
cost savings.

e Other commenters noted that some of the duplicative operating costs cannot be attributed to the
regulatory framework but rather are the result of business decisions taken by the firms.

e The savings as a result of consolidation could be reinvested in some innovation field and client service.

e Consolidation, through merger or another approach, may provide efficiencies, at a minimum through
the elimination of duplication of overhead.

e The revised SRO model in Canada should bring increased efficiencies, increased consistency,
increased transparency, reduced costs and an enhanced member experience, and should be able to
address the specific needs of smaller dealers, while maintaining or enhancing integrity, oversight and
investor protection.

Investor advocates, mutual fund only dealers and other commenters also noted the following key elements
regarding this issue:

e Aninvestor advocate warned that this consultation should not be an industry-driven initiative to reduce
the “burden” of regulation; the new framework should be designed to improve outcomes for both
industry and investors.

e Potential operational cost savings should not be a major factor in the development and implementation
of a new SRO framework and should not prejudice investor protection or effective compliance or
enforcement.

e The client lens is far more important in measuring the potential benefits of changes to the regulatory
framework than the impact of lessening regulatory fragmentation on firm costs and profits.

e The Deloitte cost-saving estimates presents limits, since only the largest dealers would benefit from
the bulk of estimated savings and the savings are not substantial.

e There might be material membership fee decreases for large and medium-size MFDA dealers; there
could also be material membership fee increases for small MFDA dealers absent specific action to
address this.

e There should be a level playing field between mutual fund dealers and investment dealers to the extent
that existing mutual fund firms would not be pushed out of the investment industry due to an increase
in cost or regulatory burden. Changes should not create additional regulatory burden or require
unnecessary operational and infrastructure costs for MFDA-only firms.

e There is a need to ensure that a new consolidated SRO encourages new entrants, stimulates innovation
and is fair to all members.

e Those who choose to operate under multiple platforms / registration categories should embrace the
relevant costs and constraints. Small adjustments to the current framework (e.g., IT gateway, passport
system, mutual recognition, exemptions, better alignment of requirements among SROs) rather than a
major structural overhaul should be favored.

e More significant savings would be achieved if advice-based trailing commissions are rebated or
banned outright.
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Issue 2 — Product-based regulation

A vast majority of commenters, including industry associations, investor advocates, and industry
stakeholders agree that the current framework and the structure around products need to be redesigned
and that similar products and services should be regulated in a consistent manner, preferably under a single
SRO. Key comments were:

e Product-based regulation is becoming anachronistic in an industry that is slowly shifting away from a
transactional, “selling” model to one that favors advice that is appropriately targeted to the needs of
clients.

e The framework should regulate across the continuum of products and type of advice rather than be
structured and separated based on the product. Expectations on key principles such as know your
client, suitability, etc. should be the same across products.

e Having a single SRO is likely the only way to avoid inconsistent approaches to the distribution of
similar products. Examples of different treatment between registrant categories when accessing similar
products include how a security is registered (nominee v. client name), availability of fee-based or
commission-based accounts, and investor protection fund services available.

e There should be as much harmonization as possible in terms of product and distribution standards
across various types of registered firms.

e If there is some type of merger, investment dealers should be allowed to provide a mutual fund-only
offering in their legal entity without requiring a separate dealer on the MFDA platform.

Several commenters, including industry associations, investor advocates, and industry stakeholders agreed
that regulatory arbitrage exists and can be an issue. The common theme that emerged is that a single
national regulator is a means by which to minimize regulatory arbitrage opportunities. Key comments
provided were:

e A single national SRO regulator will create a regulatory framework that minimizes opportunities for
regulatory arbitrage, including the consistent development and application of rules.

e Consolidating registration categories under a single SRO will facilitate a consumer-focused approach
that would reduce regulatory arbitrage, limit investor confusion and better reflect how Canadians seek
financial advice and make product-purchasing decisions.

e Regulatory standards should be applied uniformly across the CSA and the SROs, both to firms and
individual registrants to address arbitrage opportunities. Standards should be harmonized to the extent
possible.

e Thedifferences in registration between IIROC and the MFDA, with the applicable provincial regulator
overseeing MFDA registration can lead to “regulator shopping”. A consolidated SRO should be
responsible for registering individual representatives.

Both investor advocates and industry stakeholders commented on converging registration categories:
e The new regulatory framework should provide flexibility in registration categories to allow innovation
and variety in business models to better meet the current and future needs of customers. Mutual fund-

only registered individuals should be allowed to work for an investment dealer and indefinitely provide
mutual fund-only account services to their clients.
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The new regulatory framework should provide flexibility in registration categories to allow innovation
and various business models to better meet the current and future needs of customers.

Currently, registrants in different registration categories are permitted to provide advice on identical
products, which is sufficient to raise questions about product-based regulation.

It is appropriate to require additional proficiencies for registrants related to variations in complexities
of products. However, differing registration categories based on proficiency should still be within a
single registrant category to ensure consistent treatment of clients.

With investor protection and business efficiency as objectives, the primary determination should be
what level of protection and regulatory standards are appropriate for the different products/services
offered to investors, regardless of the registration category title.

Minimum requirements should be focused on skills, competency, and professionalism, with less regard
to the specific scope of products sold by a given registrant.

A few commenters expressed concern about regulatory arbitrage between the securities industry and the
insurance and banking industries, with products such as segregated funds, GICs and term deposits. Key
comments were:

Regulation governing the distribution of segregated funds differs significantly from investment funds
and enhances the possibility of regulatory arbitrage.

Since the formation of the MFDA in the 1990s, there has been a slow consistent migration from mutual
funds to segregated funds, with many advisors giving up their mutual fund registration.

Products such as mutual funds, exchange traded funds and segregated funds are very similar; it is
crucial to have consistent regulatory oversight of all such products to minimize opportunities for
regulatory arbitrage.

Potential regulatory arbitrage may arise between investment dealers and the insurance industry with
the CSA’s Client Focused Reforms and deferred sales commission prohibition / restrictions on mutual
funds.

Several investor advocates and industry stakeholders expressed concerns about the current regulatory
framework’s impact on consumers access to financial advice and products, the services rendered, and
investor protection. Key comments provided were:

A single, consolidated SRO, with a single set of rules and guidance would provide clarity and
consistency to firms and SRO staff and would ultimately benefit consumers.

Regulatory projects should start from the client's point of view and offer a holistic and inclusive
approach guaranteeing the same degree of protection and oversight, regardless of the product or the
registration category.

Existing regulation focuses on products, at the expense of proper regulatory oversight of the critical
relationship between financial advisors and clients.

Investors should have confidence that their needs are being served with consistent regulatory
expectations, regardless of the product or service that is recommended or sold.

A new SRO should focus on governance and regulation of personalized financial advice rather than
sales transactions related to certain investment products.

The level of protection and regulatory standards should be similar for registrants in different
registration categories but engaged in similar conduct and offering similar products / services. The
regulatory framework should be designed and implemented to ensure such protections and standards
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are applied consistently, minimize the gaps in protections and efficiency, and meet the desired
regulatory objective.

Issue 3 — Regulatory inefficiencies

A majority of commenters, including investor advocates, industry associations, and 1IROC and MFDA
dealers expressed their concerns that the current framework results in limitations on product access by
investors. The following key comments were articulated by stakeholders:

Concern that mutual fund dealers are not able to access ETFs efficiently due to operational issues
and costs involved. Change is needed to allow mutual fund dealers to use investment dealers back-
office systems for ETF transactions via IROC / MFDA introduction arrangements.

IIROC / MFDA introducing arrangements would also require the harmonization of IIROC / MFDA
proficiency and continuing education requirements.

Barriers to distributing ETFs are business barriers, not regulatory barriers.

The new framework should aim to address uneven regulatory requirements for similar products /
services depending on which regulatory platform the products / services are offered. Similar regulatory
standards should apply to similar products.

Investors should have efficient access to a wide range of products / services, provided investor
protection is not compromised.

Investors want holistic advice. A modern SRO should concentrate on transaction-based regulation and
the regulation of financial advice as a service, rather than product-based regulation.

Several commenters, mostly from the industry, noted that the current framework leads to inefficiencies
that do not provide regulatory value:

For dealers, two SROs lead to duplicative costs to: interpret and apply un-harmonized rules, maintain
different accounting and compliance systems that cater to each set of rules, and maintain two sets of
policies and procedures.

Different approaches taken by IHIROC and MFDA with regard to, amongst other things, ETFs,
managing product risk, enforcing sales practice rules, differing approaches to audits and compliance
matters results in increased cost for dealers, regulatory arbitrage, and an uneven playing field between
industry participants.

Having multiple SROs results in higher CSA oversight costs; duplicative costs relating to overhead /
non-regulatory functions (e.g., accounting, HR, office services and IT) and higher costs in terms of
rule development and interpretation among multiple regulators.

Finally, some commenters expressed the following other key elements:

MFDA members feel that the ability to incorporate professional corporations for the purpose of
directing commissions is an important tool for business needs / corporate structure.

A single SRO would help unify the 13 provincial / territorial regulators.

There are also obstacles faced by investors in navigating a confusing and unnecessarily difficult
complaints process, with limited access to receiving compensation for losses caused by industry
misconduct.
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e When a mutual fund dealing representative wants to transfer to an investment dealer, course providers
charge the full price for a course already taken by a mutual fund dealing representative.

Issue 4 — Structural inflexibility

The vast majority of industry stakeholders expressed concerns that the current dual SRO structure is
inflexible. Investor advocates were also generally supportive of changes to the existing structure. The
common theme that emerged is that the current regulatory framework inhibits the efficient evolution of
business, limits dealers’ ability to leverage technological advancements and from an investor standpoint
results in a negative impact on investors, particularly retail investors who would prefer a simpler system
where most products and investment services are available through a single source. Key comments
provided were:

e There is a need for simplification to enable dealers to avoid having to become dual platforms.

e Registrants are currently disincentivized from switching back and forth between platforms due to
associated costs with this practice (e.g., cost of renewing proficiency courses) and the differing
approaches in what is allowable compensation and tax planning structures.

e Any move to a single SRO entity must preserve flexibility in recognition of the various business
models such as small independent mutual fund dealers and investment dealer registrants.

e Dual platforms result in in a cumbersome and confusing client experience, as a result of being forced
to switch back and forth between platforms. A single SRO entity would also result in less
administrative complexity, and reduced time and cost burden for both investors and registrants.

e There are structural limitations in a dual platform environment when accessing products. SRO
consolidation will eliminate duplication and will encourage development of back-end office solutions
and client-facing tools for advisors.

e There should be equal treatment going forward to provide SRO members the same options (e.g.,
directed commissions).

e A consolidated SRO can better facilitate innovation and encourage the development of back-end office
solutions and client-facing tools for advisors. More specifically, FinTech entities would benefit from
a consolidated structure that allows for timely and cost-effective innovation, as the reduced costs
would encourage re-investment and advancement in this area.

e Access to advice for rural and underserved investors needs to be preserved with any change to the
existing SRO structure.

e The IIROC upgrade rule (270-day requirement) curtails the desire to grow investment dealer firms,
which limits the ability of all investment dealers of all sizes to efficiently service their clients.

Issue 5 — Investor confusion

Both industry stakeholders and public commenters agree that the current regulatory framework leads to
investor confusion. Key comments provided were:

e The current regulatory framework is fragmented and complex, which leads to client confusion.

e Investors are confused and dissatisfied about the different products that are available and that are
subject to different regulatory regimes.

e Investors are confused by the multiple registration categories and plethora of titles in use in the
industry.
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e Investors are generally confused by the complaint handling process within the current SRO structure
and the role that each SRO plays with respect to complaint resolution and enforcement. The current
complaint resolution process is difficult to navigate.

e Several commenters support a single point of contact for all consumer complaints regarding financial
advisors, regardless of product sector.

e The role and scope of protection offered by the existing investor protection funds is not well
understood by the investing public. Most commenters supported changes to the current investor
protection fund coverage model. Investor advocates don’t feel that this is an area of confusion,;
however, expressed support for a consolidation on terms that provide a uniform level playing field to
investors.

Issue 6 — Public confidence in the regulatory framework

Several investor advocates and some industry stakeholders expressed concern that the current SRO
corporate governance structure does not adequately support or promote the SROs’ public interest mandate
and is too closely aligned with the interests of industry participants at the expense of the interests of other
stakeholders. Key comments provided were:

e Public interest mandate is paramount to maintaining consumer confidence in the SRO model.

« An MFDA research report suggests that the public lacks confidence in the current regulatory
framework as less than half trust the investment industry to make decisions that are in the public
interest; 76% of people think conflicts of interest among SRO board members happen frequently and
are not declared or eliminated before making important decisions, and 60% believe the current
regulation model of the investment industry is not working and think the government securities
regulators need to be more directly involved.

o Asingle SRO may better enhance public confidence in the regulation of investment dealers and mutual
fund dealers.

o Existence of multiple regulators (provincial or SROs) has had a negative impact on the exercise of
powers to sanction in the public interest.

e Formal investor advocacy mechanisms and more robust CSA oversight of the SROs is needed to
improve adherence to public interest mandates and increase public confidence.

e The CSA should consider defining what “public interest” means in the context of an SRO and
identifying key factors of the public interest to be met by the SRO. The CSA needs to ensure that any
new SRO framework responds to the public interest and manages the inherent conflicts of self-
regulation, as well as potential concerns around the growing hegemony of, and reliance on, the SRO
structure within Canada.

There is a perception amongst the public that the SROs executives and Board do not adequately consider
the concerns of investors and other stakeholders, in favor of industry concerns. Many commenters,
including both investor advocates and industry stakeholders proposed addressing this by requiring that the
majority of directors of the new SRO be independent, and that the CSA have a role (and be seen to have
a role) in choosing the independent directors. Key comments provided were:

e |IROC has made significant strides in governance recently — e.g., revising its Director qualifications
to include consumer protection experience and announcing the creation of an investor advisory panel.
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There may be room for improvement regarding the rules and procedures on the composition of the
SRO's board of directors, committees and councils, cooling off periods and the definition of
independent directors.

The SRO needs a governance structure which contemplates a majority of independent directors,
members with experience with investor protection issues and better public reporting requirements.
The SROs’ governance and accountability frameworks should be significantly enhanced to address
the lack of transparency and the potential for conflicts of interest. The independent directors should
not be from industry, even after a cooling-off period. Both independent directors and industry directors
should be provided with mandatory industry and governance education.

SRO officers and directors must be held to at least the same ethical and conduct standards (including
those related to conflicts of interest) applicable to CSA Members (Commissioners).

SROs’ Nominations Committees should be comprised of, and chaired by, an independent director.
SRO committees and district / regional councils should be required to have independent members.

A recommendation is made that at least one Board position be reserved for a “retail investor” and that
all SRO Board policy committees be chaired by an independent director.

The SRO should have an investor advisory panel, which should be financed by the SRO and should
include a budget for seeking independent research as required.

The formation of a committee focused on investor issues should be considered, and the inclusion of
independent board members with demonstrated expertise and knowledge in investor advocacy and
protection should be encouraged.

All SRO regulatory policy advisory committees should include independent representatives.

The CSA’s current risk-based oversight methodology is too narrow / technical and needs to be
broadened, with a focus on higher-level issues such as the quality of governance and independence of
directors, overall operational effectiveness and outcomes that promote the public interest, the level of
public transparency provided by the SRO, and both enforcement and investor engagement.

The CSA should obtain veto power over “significant” SRO publications (e.g., guidance and rule
interpretations).

An oversight program should be created for assessing overall performance of the SRO based on its
mandate and responsibilities. It should include onsite and offsite review processes.

There should be firm term limits for directors (e.g., 8-year term limit).

Conflicts of interest and codes of conduct should be independently audited.

A single SRO should have one set of rules and one approach which will benefit investors, as it will be
simpler to administer, be more cost effective and easier to oversee from a compliance perspective.

Issue 7 — Separation of market surveillance from statutory regulators (CSA)

Most commenters supported the inclusion of market surveillance within the new SRO’s mandate, a few
suggested patriating this function to the CSA. Key comments provided were:

There is no evidence of any concerns with the current surveillance framework. IIROC has responsibly
and effectively discharged their surveillance responsibilities to date, as evidenced by their performance
during recent market volatility.

IIROC remains uniquely positioned in the current Canadian regulatory framework to continue to
discharge its market regulation and surveillance mandate on a national basis. As an entity recognized
across Canada, IIROC speaks with one voice internationally, enabling it to focus on continual
improvements to surveillance systems.
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e [IROC has state of the art surveillance systems and completed the implementation of a new, leading-
edge surveillance IT platform that significantly improved its ability to supervise markets.

e Permitting IIROC, or a consolidated SRO, to continue to perform market surveillance does not
compromise regulators in managing systemic risk. IIROC is complementary to statutory regulators,
and shares information and data efficiently with regulators.

e One SRO stakeholder suggested that market regulation has systemic risk implications and such risk is
more properly the responsibility of government agencies, including the CSA. The Australian model is
an example whereby the statutory regulatory authority is responsible for direct conduct of market
regulation for elimination of conflict of interest and management of overall systemic risks.

e One investor advocate stakeholder noted that there might be a merit in the CSA taking over the market
surveillance function, either directly or through a new single purpose market surveillance entity, in
order to eliminate concerns about information gaps and transparency.

e However, several industry stakeholders expressed serious concerns with transferring the market
surveillance function to the CSA due to the current fragmentation of the statutory regulators, the
potential disruptions to the industry, and the CSA’s limited role in managing systemic risk and the
costs associated with such transition.

Other issues related to Québec

One SRO expressed concern that the unique nature of the securities regulatory framework in Québec needs
to be considered in determining a new SRO regulatory framework. Since the MFDA has never been
formally recognized as an SRO by the AMF, in the event of SRO consolidation, mutual fund firms
registered by the AMF with activities outside of Québec will still be regulated by multiple authorities.

An industry stakeholder submitted that the Québec framework is also distinct by the presence of the
Chambre de la sécurité financiére (CSF), which poses major challenges and prevents meeting the stated
objectives of regulatory simplification and harmonization of the supervision of the mutual fund sector.
However, the consolidation of SROs remains desirable for Québec firms doing business across Canada
and it was recommended that:

e A consolidated SRO should include a strong office in Québec that can guarantee expertise in the
French language, combined with significant representation on its board of directors and in its decision-
making process. This would make it possible to maintain the proximity necessary for healthy
competition and innovation for both the Québec and Canadian markets, in a regulatory environment
that meets the needs of investors and the industry.

Other commenters from the industry also support the need for a proximity regulator with a wide scope
ensuring investor protection by encompassing all firms and professionals who work in Québec’s financial
sector and a single window for investor complaints.

While aware of the limitations and weaknesses of the current model in Québec, other industry
stakeholders, including small dealers and Québec-based advisors, suggested that the current regulatory
framework should not be dismissed completely. Key comments provided are:

e The existence of the CSF in Québec is an interesting model, and the possibility of extending its
responsibilities to brokers should be considered.
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e The CSF is relevant for a single organization to exercise supervisory and sanctioning powers over
individuals, regardless of their registration category.

e The current Québec model empowers the professional advisor who must primarily serve the
interest of the client as customers must be able to trust their advisor due to the complexity of the
field and the impacts on their financial health.

Industry stakeholders from Québec, mainly registered mutual fund representatives and Québec only
registered mutual fund dealers, pointed out that the creation of a single SRO with authority throughout
Canada would negate the specificities of Québec and its expertise and decision-making power in matters
of securities regulation. Some commenters strongly believe that on the regulatory front, Québec would
suffer from a substantial loss of influence. They submitted that Québec must ensure that its provincial
jurisdiction in matters of securities is respected and must oppose any threat to the skills and professional
autonomy of the securities industry participants.

Statistical information about stakeholders who provided written comments

i) Number of stakeholders by category

Stakeholders by Category #
Other Industry Participants? 14
Industry Associations 13
Other IIROC Dealers 9
Dual Platform Dealers 8
Investor Advocates 7
SRO-related? 5
Other MFDA Dealers 5
Individuals / Other 5
Investor Protection Fund 1

Total Comment Letters 67

i) Detailed list of stakeholders

Industry Associations
e Advocis

e Alternative Investment Management Association Canada
e Association professionnelle des conseillers en services financiers

! Québec-based advisors, TMX Group, Horizons ETFs, etc.
2 MFDA, 1IROC and 3 IROC district councils / advisory committees.
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Canadian ETF Association

CFA Societies Canada

Federation of Mutual Fund Dealers

FP Canada

e Independent Financial Brokers of Canada

e Investment Funds Institute of Canada

e Investment Industry Association of Canada

e Portfolio Management Association of Canada
e Private Capital Markets Association

e Registered Deposit Brokers Association

SROs and Investor Protection Funds

Canadian Investor Protection Fund

Investment Industry Regulatory Organization of Canada
Mutual Fund Dealers Association of Canada

National Advisory Committee - IIROC

Ontario District Council - IIROC

Quebec District Council - IIROC

Industry Stakeholders (individual and corporate)

Angiletta, Michael

ATB Securities Inc.

Aviso Wealth

Ayotte, Réjean

Bergeron, Stephane

Charest, Réal

Cl Assante Wealth Management
Citadel Securities Canada

CTI Capital Group

D.W. Investment Co. Ltd.

Fidelity

Fugere, Michel

GF Securities (Canada) Company Ltd.
Groupe Cloutier Investissements
Groupe Financier Multi Courtage Inc.
Groupe Planifax Inc.

Horizons ETFs Management (Canada) Inc.
IA Financial Group

Independent Trading Group

Labbé, Jean-Frangois G.
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Leede Jones Gable Inc.

Madore, Michel

Manulife Securities

Merici Services Financiers

e Mouvement Desjardins

e Paquette, Serge

e Paradigm Capital

e PEAK Financial Group

PFSL Investments Canada Ltd.

Portfolio Strategies Corporation

Spencer, Suzanne

Sun Life Financial Investment Services (Canada) Inc.
TD Bank Group

TMX Group Ltd.

Wellington West-Altus Private Wealth Inc.
Worldsource Wealth Management Inc.

Investor Advocates

FAIR Canada

Groupe recherche en droit des services financiers, Université Laval
Kenmar Associates

OSC Investor Advisory Panel

Osgoode Investor Protection Clinic

Royal Roads University

University of Toronto Investor Protection Clinic

Whitehouse, Peter

Individual / Other Stakeholders

Blanes, Alan
Kennedy, Bev
Learnedly
Macguire, Philip
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iii) Stakeholder Comments on specific issues

The below tables briefly describe the issues identified in the Consultation Paper and provide the number
of stakeholders who commented on those issues.

Issue 1: Duplicative Operating Costs for Dual Platform Dealers

Issue Description

Dual platform dealers face increased
operating costs in having separate
compliance functions, information
technology systems, non-regulatory
costs and multiple fees.

Issue 2: Product-Based Regulation

Issue Description

Registration categories are converging
but different rules between each SRO,
and between the SROs in general and
the CSA with respect to similar
products and services, might result in
regulatory arbitrage.
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Stakeholder Category

Industry Associations

Dual Platform Dealers
Other 1IROC Dealers
Investor Advocates
SRO-related

Other MFDA Dealers
Other Industry Participants
Individual / Other

Total Comment Letters

Stakeholder Category

Industry Associations

Dual Platform Dealers
Other IIROC Dealers
Investor Advocates
SRO-related

Other MFDA Dealers
Other Industry Participants
Individual / Other

Total Comment Letters

# of Stakeholders
Commented

WL WNWOIo O ©

# of Stakeholders
Commented

P W N WOl o1 oo



Issue 3: Regulatory Inefficiencies

Issue Description

Inefficient access to certain products
and services for certain registration
categories; as well as inefficiencies
and duplicative costs for the CSA in
overseeing two SROs, and duplicative
fixed costs and overhead for the SROs.

Issue 4: Structural Inflexibility

Issue Description

Evolving business models are limited
by the current regulatory framework;
structural inflexibility is creating
challenges for dealers to accommodate
changing investor preferences, as well
as limiting investor access to a broader
range of products and services from a
single registrant; and the current
regulatory framework limits
opportunities for registrant
professional advancement.
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Stakeholder Category

Industry Associations
Other IIROC Dealers
Investor Advocates
SRO-related

Other Industry Participants
Dual Platform Dealers
Individual / Other

Other MFDA Dealer
Investor Protection Fund
Total Comment Letters

Stakeholder Category

Industry Associations

Dual Platform Dealers
Other Industry Participants
Investor Advocates

Other IIROC Dealers
SRO-related

Other MFDA Dealers
Individual / Other

Total Comment Letters

# of Stakeholders
Commented

NP FPNMNMNNWWSDO

# of Stakeholders
Commented

10

7
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Issue 5: Investor Confusion

Issue Description

Investors are generally confused by
the current regulatory structure;
specifically, the inability to access
similar investment products and
services from a single source, the
complaint process, investor protection
fund  coverage, and  multiple
registration categories and titles.

Issue Description

Possible lack of public confidence in
the  current SRO  regulatory
framework; the SRO governance
structure does not adequately support
the SROs’ public interest mandate due
to an industry-focused board of
directors and lack of a formal
mechanism to incorporate investor
feedback; concerns regarding
regulatory capture and ineffective
SRO compliance and enforcement
practices contributing to the erosion of
public confidence in the SROs’ ability
to deliver on their public interest
mandates.
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Stakeholder Category

Industry Associations
Investor Advocates

Other IIROC Dealers

Dual Platform Dealers
SRO-related

Other MFDA Dealers
Other Industry Participants
Investor Protection Fund
Individual / Other

Total Comment Letters

Issue 6: Public Confidence in the Regulatory Framework

Stakeholder Category

Industry Associations
Investor Advocates

Other Industry Participants
Individual / Other
SRO-related

Other 1IROC Dealers
Other MFDA Dealers
Investor Protection Fund

Total Comment Letters

# of Stakeholders
Commented

WL FPNMNMNNWRSO N

# of Stakeholders
Commented

10

7

P FPDNN W

33
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Issue 7: Market Surveillance

Possible information gaps and Industry Associations 6
fragmented market visibility resulting Other IIROC Dealers 3
from market surveillance functions Investor Advocates 3
being separated from the statutory Dual Platform Dealers 2
regulators. Other Industry Participants 2
SRO-related 2

Other MFDA Dealers 1

1

Individual / Other
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Appendix B — Other Options Considered

As described in Section 2 of this Position Paper, the Working Group also identified and defined
five other possible Options to restructure the current SRO framework (including the IPFs) for
further consideration and detailed analysis. The other Options were:

Straight merger between 1IROC and the MFDA
Two SROs / enhanced status quo

No SRO / 13 individual statutory regulators
CSA-led regulatory organization

e Multiple SROs

After considerable review and analysis?, it was determined that the other Options outlined below
would not address the specific issues and sub-issues or deliver on the CSA targeted outcomes
identified in the Consultation Paper, as effectively as the New SRO and New IPF described in
Section 3 - New SRO Framework.

Straight merger between IIROC and the MFDA

An immediate merger of IIROC and the MFDA would have occurred following CSA approval. In
the short term, separate rule books would have been maintained, along with separate compliance
structures, enforcement processes, and fee structures. The harmonization of these elements as well
as possible governance related changes would not have been be prioritized.

In the longer term, the merged SRO would have harmonized the MFDA and 1IROC rules,
consolidated other aspects of their respective organizations, and would have considered whether
other registration categories should have been consolidated under the new SRO; although, there
would have been no set plans to do so.

Consolidation of the two IPFs into one independent entity could have occurred in either the short
or longer term.

Implementing this Option would have been led by the SROs and IPFs, with the CSA overseeing
the consolidation process, as opposed to the CSA leading the process.

Two SROs / enhanced status quo

Both SROs and IPFs would have continued to operate independently under existing rules, by-laws,
and fee structures. However, enhancements to applicable SRO and IPFs structures, governance,
rules and processes would have been adopted. The existing CSA Principal Regulator coordinated
oversight model for each entity would have remained unchanged. There would have been no
consolidation of any aspects of their respective organizations or of any other registration
categories. Implementation of the enhancements would have been directed by the CSA.

! For details on the methodology used, refer to section 2 of the Position Paper.
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No SRO /13 individual statutory regulators

IIROC and the MFDA would have ceased to exist and their respective regulatory functions would
have been transferred to the statutory regulators, which would have performed the primary
oversight of all registrants, with the possibility of coordination of regulatory initiatives on a cross-
Canada basis through the CSA. The role of the IPFs providing coverage to eligible investors would
have been the responsibility of the statutory regulators. The inherent challenges associated with
the multi-jurisdictional securities regulation in Canada would not have been resolved under this
Option.

CSA-led regulatory organization

This Option would have involved the creation of a new regulatory organization controlled directly
and exclusively by the CSA. Each of the CSA’s recognizing regulators would have been a member
of the regulatory organization with exclusive voting rights over the by-laws of the organization
and the appointment of the organization’s board of directors, among other things.

Under this Option, IIROC and MFDA would have been integrated within the new CSA regulatory
organization and their members would have become non-voting members of the new regulatory
organization. The rule books for IROC and the MFDA would have been consolidated into a single
rule book and overseen by the regulatory organization. The regulatory organization would have
also overseen the consolidation of compliance and enforcement processes for investment dealers
and mutual fund dealers. The CSA would have considered the merits of consolidating other
registration categories under the new regulatory organization during a later phase. Lastly, CIPF
and the MFDA IPC would have been integrated into a similar CSA independent investor protection
fund created to provide coverage to eligible investors.

As this Option would not fit within the existing legislative framework of the statutory regulators,
amendments to numerous securities legislations across the country would have been required, in
addition to the resolution of numerous uncertainties as to how the Option could be effectively
operationalized in practice. Significant changes to numerous existing securities legislation would
have been required.

Multiple SROs

Other applicable registration categories currently overseen directly by the statutory regulators
would have been incorporated into a multiple SRO framework. The design and scope of such a
framework could have included:
e one SRO for Investment Dealers (IDs) and Mutual Fund Dealers (MFDs); and
separate SROs for each of the other categories;
e one SRO for IDs, MFDs, EMDs and SPDs; and a separate SRO for PMs and/or IFMs;
or
e aseparate SRO for each registration category.

The number of IPFs and scope of coverage would have been driven by the design and scope of
the multiple SRO framework. Any changes would have occurred after extensive consultation
with key stakeholders to minimize duplicative costs. reduce fragmentation of product-based
regulation, and limit other inefficiencies noted from the current structure.
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Appendix C — Enabling Changes

This Appendix provides a description of various areas where steps will have to be taken in order
to facilitate the implementation of the proposed solutions outlined in the Position Paper. These
steps will involve some regulatory changes as well as the formation of various committees /
working groups for the implementation strategy that will lead or assist with further consultations,
transition and implementation of the specific solutions denoted in this section.

Regulatory Changes

Most of the regulatory changes necessary for implementation will be addressed through the ROs
for the New SRO. Currently, both IROC and the MFDA are subject to their respective ROs, which
lay out various terms and conditions, the governance structure and reporting requirements.
Similarly, the two current IPFs are subject to their respective Approval Orders (AOs). Both ROs
and AOs are largely harmonized across all CSA jurisdictions as well as between 1IROC and the
MFDA and between the IPFs respectively, as a result of a recently completed CSA initiative.

CSA oversight staff will also need to draft a new single MOU, including the new JRRP, among
the recognizing regulators setting out a strengthened CSA oversight framework over the New
SRO. A new single MOU regarding the oversight of the new IPF will also be drafted. Similar to
the ROs and AOs, the current SRO and IPF MOUs have been recently updated and harmonized.

The agreements between members and the New SRO will need to be amended.

Finally, the National Instrument 31-103 — Registration Requirements, Exemptions and Ongoing
Registrant Obligations will need to be adjusted to appropriately reference the New SRO.

While the above-noted documents are being developed / updated, it will be important to ensure
that both the CSA oversight staff and the SROs continue to efficiently exercise their respective
responsibilities.

Committees / Working Groups

The following is a list of committees and working groups that will need to be established or
engaged as part of the implementation strategy to ensure the success of the New SRO and
implement the various solutions.

As already described in Section 3 — New SRO Framework, after receiving necessary approvals
including a CSA mandate, the IWC will be formed to oversee an agreed upon implementation
strategy, and to act as a steering committee to provide direction and coordination. In addition,
through specialized committees and working groups, the following areas will be considered:

e Directed Commissions: After appropriate stakeholder consultations, in conjunction
with the IWC’s efforts to harmonize the rules, a distinct Directed Commissions WG
will complete the necessary work, such as: (i) considering any tax-related or other
regulatory concerns with permitting directed commissions arrangements; (ii)
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following the completion of consideration of tax-related or other regulatory concerns
and in consultation with appropriate stakeholders if applicable, proposing a rule and a
prescribed form of agreement that provides the appropriate protections; (iii) assessing
a possible consequential amendment to Part 8 of NI 31-103 modelled on the existing
CSA local registration exemptions; and (iv) considering whether a long-term solution,
such as a true incorporated salesperson regime, is warranted.

e OBSI: There will be engagement with the CSA OBSI Working Group to consider
assessing the need for an appeal or review mechanism regarding continuing efforts to
make OBSI decisions binding; and the Joint Regulator Committee assessing (i) the
scope of matters an SRO firm’s internal ombudsperson can address, and (ii) OBSI
complaint data for complaint handling trends.

e Education: There will be coordination with CSA Communications / Education
groups on joint efforts to expand the reach and impact of investor education, as
specified in the solutions.

e SEDAR+ Project: There will be engagement with CSA regulatory staff involved in
the project to consider the merits of including public disclosure and easy access to
information pertaining to member firms of the New SRO, including consideration of
information disclosure similar to that contained in the SEC’s Form ADV, and, in cases
of individual registrants, the current IIROC Advisor Report.

e Market Surveillance: A new distinct CSA Market Information Coordinating
Working Group, composed of staff with market surveillance knowledge or
experience (Enforcement, Market Regulation, SRO Oversight, Systemic Risk), in
collaboration with the relevant New SRO staff, will work to identify and recommend
improvements to existing processes relating to the supervision of market data.

Following Phase 1, a distinct CSA SRO Working Group, in coordination with the CSA
Registration Steering Committee, will assess and consult on the merits of consolidating, based on
proficiency, some registration categories regulated directly by the CSA (e.g., PMs, EMDs, SPDs).
Further, it will consider the merits of (i) integrating some or all of these registration categories into
the New SRO, (ii) allocating registration functions as between CSA members and the New SRO
and any necessary resulting changes to the governance structure, (iii) assessing adequacy of
advocacy mechanisms considering the allocation of registration functions, and (iv) extending fit-
for-purpose IPF coverage to the other registration categories.

Finally, work will be considered to harmonize certain securities regulation with that of the
insurance regulators. This will be conducted through the Joint Forum of Financial Market
Regulators and more specifically the joint CSA / Canadian Council of Insurance Regulators
project on Total Cost Reporting.
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Scenario 1 — Recognition of the New SRO by the AMF and maintaining current powers of
the CSF in Québec: potential overlaps
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Given this situation, and although the possibility is not mentioned in the addendum, the New SRO
and the CSA will probably be asked to enter into a cooperation agreement to avoid the overlaps in
the supervision of representatives and their negative impacts. It is important to note that in 2004,
the Agence nationale d’encadrement du secteur financier (later to become the AMF), along with
the CSF and MFDA, entered into a cooperation agreement for the supervision of mutual fund
dealers that were members of the MFDA and pursued activities in Québec and elsewhere in
Canada.?® The agreement includes provisions on the sharing of information, the inspection process,

regulatory texts, regulatory enforcement and the process for dealing with complaints.

As illustrated in the diagram below (Scenario 2), if an agreement of this kind is entered into, it
could recognize that in Québec, the New SRO would be responsible for the oversight of mutual
fund dealers and their executives active in Québec and elsewhere in Canada, as well as for the
representatives of mutual fund dealers pursuing activities outside Québec, while the CSF would

remain responsible for the supervision of the representatives of mutual fund dealers pursuing

2 Entente de coopération conclue le 15 décembre 2004 entre I’ Agence nationale d’encadrement du secteur financier
(« Autorité »), Chambre de la sécurité financiére (« Chambre ») et Association canadienne des courtiers de fonds
mutuels (« ACCFM »), [online]:
https://lautorite.qc.ca/fileadmin/lautorite/reglementation/distribution/ententes/2004dec15-entente-csf-amf-

accfm.pdf.
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activities in Québec. It is appropriate here to review some of the advantages and disadvantages

that could arise from this sharing of powers between the two SROs.

Scenario 2- Recognition of the New SRO and maintaining current powers of the
CSF in Québec based on a cooperation agreement between the SROs

4 ~ /7 \
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Among the advantages to be highlighted is the fact that maintaining the powers of the CSF over
the representatives of mutual fund dealers would be beneficial because of the expertise and
experience that this SRO has developed over the years in the mutual fund sector in Québec. In
addition, the CSF, because of its proximity to the sector it oversees, has in-depth knowledge that
enables it to intervene while taking into account the specific features of the Québec legal system
in which the representatives operate. The functions of the CSF also match its multidisciplinary
powers, which allow it to supervise representatives registered in various categories based on their

areas of expertise, such as mutual funds, insurance and financial planning.

However, the possible sharing of powers between the New SRO and the CSF under a cooperation
agreement also has, in our view, some weaknesses. One results from the restriction on the powers
of the CSF, which would probably be maintained. The powers of the CSF under the current
legislation mean that it can only intervene in the mutual fund sector with respect to

representatives.?® Because of this restriction to the individual aspects of service delivery, the CSF

25 See the Act respecting the distribution of financial products and services, CQLR, ¢. D-9.2.
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cannot intervene with respect to executives and firms in the event of an organization or systemic
failure. For example, if the shortcomings of a representative also point to deficiencies in
compliance mechanisms within a firm, the CSF cannot impose sanctions either on the firm or on

any executives who failed in their supervisory duties with respect to the representative.

If a cooperation agreement between the two SROs is finalized, it will probably recognize the power
of the New SRO to assess organizational aspects by conducting inspections and investigations and
imposing sanctions on dealers and some of their executives, while the CSF will be able to act only
against representatives. In this scenario, an automatic inspection or investigation mechanism
should be established within each SRO, triggered when the CSF investigates or sanctions a
representative.’® For example, if the CSF imposes a disciplinary sanction on a mutual fund
representative following a professional breach, the New SRO should, at the same time, launch an
investigation of the mutual fund firm where the representative works. The sharing of information
and synchronization of supervision and control activities between the two SROs would allow them
to identify issues of a systemic nature that could have a negative impact on the behaviour of other

representatives working for the same firm.

In short, if a cooperation agreement is entered into by the CSF and the New SRO to oversee the
mutual fund sector in Québec, both SROs will be able to intervene within the same firm. Although
this scenario has some positive elements, it could increase the administrative and financial

complexity and investor confusion.

In comparison, a different situation would apply for the supervision of investment dealers pursuing
activities in Québec and elsewhere in Canada. The creation of the New SRO would enable it to
intervene with three groups (investment dealers, executives and representatives). The creation of
this integrated oversight would allow the SRO to assess, within a single firm, the individual and

organizational behaviour with potential to harm investors.3! In addition, the integrated oversight

30" The mechanism established needs to be stricter and more systematic, going beyond the forwarding of information
about complaints received against a representative or firm and the possibility of requesting an investigation in
“special circumstances”, as currently provided for in the cooperation agreement. See Entente de coopération,
supra, note 28, p. 6-8.

For more details, see Cinthia Duclos, La protection des épargnants dans l'industrie des services dinvestissement:
une analyse de 'influence des défaillances organisationnelles sous I’angle du Swiss Cheese Model, coll. CEDE,
Editions Yvon Blais, Montréal, 2021, p. 419 and ff.

31
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provided by a single SRO would help reduce administrative and financial complexity and investor

confusion.

Because of these advantages, the AMF could contemplate a similar solution by recognizing the
New SRO as the sole authority for the supervision of mutual fund dealers and their executives and
representatives active in Québec. Recognizing this sole responsibility of the New SRO would,
however, require a legislative amendment to withdraw the CSF’s power to discipline the
representatives of mutual fund dealers active in Québec. This possibility, along with the other
options we have discussed in previous documents, has both advantages and disadvantages that

should be taken into consideration by the authorities responsible for implementing the reform.3?
Conclusion

As pointed out by several observers, the current framework for the supervision of investment
services has a complex and fragmented design based on products rather than on the activities
pursued by intermediaries. This fragmentation has led to a multiplication of supervisory authorities
that have established various registration categories and various sets of rules applicable to
intermediaries offering similar services, along with a variety of investor protection plans in the
event of an intermediary’s insolvency or fraud. The negative consequences of this fragmented
approach include overlapping, redundancy and administrative and financial complexity, as well as

risks for investors’ interests.

In the Position Paper, the CSA proposes the creation of a New SRO to supervise investment
dealers, mutual fund dealers, their executives and representatives and, in a second phase, other
categories of intermediaries. In our view, the creation of the New SRO will be beneficial provided
it offers an integrated framework, in other words, a framework that offers a holistic and coherent

approach to cover various intermediaries offering investment services. Integrated supervision will

32 Raymonde Créte and Cinthia Duclos, Réflexions sur I’encadrement des services de courtage en épargne collective,
brief submitted during the consultation on the Rapport sur ’application de la Loi sur la distribution des produits
et services financiers, Québec, September 30, 2015, p. 28-35, [online]:
http://www.finances.gouv.gc.ca/documents/ministere/fr/MINFR_LDPSF_Raymonde Crete-Cinthia_Duclos.pdf;
Raymonde Créte and Cinthia Duclos, Projet de no 141 - Loi visant principalement a améliorer l’encadrement du
secteur financier, la protection des dépots d’argent et le régime de fonctionnement des institutions financieres,
Mémoire du Groupe de recherche en droit des services financiers soumis a la Commission des finances publiques,
January 18, 2018, p. 34, 35, [online]: http://www.grdsf.ulaval.ca/sites/grdsf.ulaval.ca/files/grdsf-memoire-
projet de loi_14118-01-2018.pdf. See also C. Duclos, supra, note 31, p. 419 and ff.
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support a harmonization of rules, policies and regulatory compliance and enforcement processes.
The proposed reform will enable the New SRO to consider both individual and organizational
aspects in the services provided by intermediaries, since it will be able to supervise three groups
of players—firms, their executives and their representatives—by drafting and enforcing standards

of conduct.

The position of the AMF, as set out in the addendum, also offers some positive elements since, in
keeping with the idea of integrated oversight, it considers the possibility of recognizing the New
SRO in Québec for all investment and mutual fund dealers. At the same time, the AMF proposes
that the CSF should retain its powers for the disciplinary supervision of the representatives of
mutual fund dealers in Québec. Maintaining the powers of the CSF would be beneficial because
of the expertise and experience that it has developed over the years in the mutual fund sector in
Québec, and because of its multidisciplinary powers, which allow it to supervise representatives
holding various kinds of registration based on their areas of expertise. However, maintaining the
powers of the CSF will probably lead to overlapping between the CSF and the New SRO in the
supervision of mutual fund representatives, which could generate administrative and financial
complexity and increase investor confusion. To deal with these issues, we call on the authorities
responsible for implementing the reform to analyze and assess various alternative solutions, taking
into account the fundamental objective of advancing the public interest mandate that underlies the

whole question of SRO oversight.

Overall, we consider that the reform undertaken to improve the regulatory framework for SROs
has several positive elements that will help strengthen investor protection and increase regulatory

efficiency and effectiveness.
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Introduction

Le 3 ao(it 2021, les Autorités canadiennes en valeurs mobiliéres (ACVM) ont publié I’Enoncé de
position — Nouveau cadre réglementaire des organismes d’autoréglementation (« Enoncé de
position »)!. Cet Enoncé de position s’inscrit dans le cadre des travaux entrepris par les ACVM
depuis 2019 en vue d’examiner et d’évaluer le cadre réglementaire actuel de deux organismes
d’autoréglementation (OAR), soit I’Organisme canadien de réglementation du commerce des
valeurs mobilieres (OCRCVM), qui encadre les courtiers en placement, leurs dirigeants et leurs
représentants, et 1’ Association canadienne des courtiers de fonds mutuels (ACFM), qui encadre

les courtiers en épargne collective, leurs dirigeants et leurs représentants.

Dans le cadre de ces travaux, les ACVM ont publié, en juin 2020, le Document de consultation 25-
402 des ACVM - Consultation sur le cadre réglementaire des organismes d’autoréglementation
(Document de consultation 25-402)%. Dans ce processus de consultation, le Groupe de recherche
en droit des services financiers de la Faculté de droit de I’Université Laval (GRDSF) a soumis un
mémoire afin d’enrichir le débat sur certains enjeux présentés par les ACVM et d’évaluer des

pistes de solution en vue d’améliorer I’encadrement juridique actuel (Mémoire du GRDSF)2,

Dans une optique de réforme du cadre réglementaire des OAR, les solutions envisagées par les
ACVM dans 1’Enoncé de position présentent plusieurs éléments positifs qui contribueront a
accroitre la protection des épargnants, I’efficacité et I’efficience réglementaires. L’approche

envisagée se rapproche de celle soumise par le GRDSF qui préconise la mise en place d’un

* Les auteures soumettront sous peu une version anglaise de ce texte et profitent de cette occasion pour remercier
Benjamin Waterhouse pour ce travail de traduction.

! AUTORITES CANADIENNES EN VALEURS MOBILIERES, Enoncé de position — Nouveau cadre
réglementaire des organismes d’autoréglementation, 3 aolt 2021, [En ligne] :
https://lautorite.qc.ca/fileadmin/lautorite/consultations/bourses-chambres-oar/2021-10-04/2021aout03-25-404-
enonce-position-oar-fr.pdf.

2 AUTORITES CANADIENNES EN VALEURS MOBILIERES, Document de consultation 25-402 des Autorités
canadiennes valeurs mobiliéres — Consultation sur le cadre réglementaire des organismes d’autoréglementation,
25juin 2020, [En ligne] : https://lautorite.gc.ca/fileadmin/lautorite/consultations/valeurs-maobilieres/2020-
10/2020juin25-25-402-doc-consultation-oar-fr.pdf.

3 Raymonde CRETE et Cinthia DUCLOS, Mémoire du Groupe de recherche en droit des services financiers pour
la Consultation des Autorités canadiennes en valeurs mobilieres (ACVM) 25-402 sur le cadre réglementaire des
organismes d’autoréglementation, Québec, 23 octobre 2020 (Mémoire du GRDSF), [En ligne]:
https://www.grdsf.ulaval.ca/memoire-du-grdsf-pour-la-consultation-25-402-des-autorites-canadiennes-en-
valeurs-mobilieres-sur-le.
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https://www.grdsf.ulaval.ca/memoire-du-grdsf-pour-la-consultation-25-402-des-autorites-canadiennes-en-valeurs-mobilieres-sur-le
https://www.grdsf.ulaval.ca/memoire-du-grdsf-pour-la-consultation-25-402-des-autorites-canadiennes-en-valeurs-mobilieres-sur-le

encadrement intégre, simplifié, spécialisé et flexible en vue d’assurer la protection des épargnants

et de maintenir la confiance du public dans ce secteur névralgique de notre économie?.

Dans les commentaires qui suivent, nous ferons ressortir plusieurs éléments positifs de la réforme
envisagee, tout en soumettant des pistes de réflexion et de solution afin de bonifier ou de préciser

certains éléments au regard de la mise en ceuvre de la réforme.

En vue de permettre au lecteur de mieux comprendre le contexte dans lequel s’inscrit la réforme
proposée par les ACVM, nous présenterons, dans la premiere partie, certaines caractéristiques du
cadre réglementaire actuel des OAR. Dans la deuxieme partie, nos observations porteront sur les
principaux éléments de la réforme envisagée par les ACVM en vue de la création du nouvel OAR,
pour ensuite nous concentrer, dans la troisieme partie, sur la position de I’ Autorité des marchés
financiers (« Autorité ») au regard de la mise en place du nouveau cadre réglementaire proposé au

Québec.

I. Principales caractéristiques du cadre réglementaire actuel des OAR

Au cours des quatre derniéres décennies, I’industrie des services d’investissement, c¢’est-a-dire les
services de conseils en placement, de gestion de portefeuille et de négociation de titres financiers
qui sont offerts notamment par les courtiers en placement, les courtiers en épargne collective et
leurs représentants (intermédiaires) a pris un essor considérable. Dans cet univers hautement
complexe et en constante évolution, les autorités régulatrices reconnaissent la nécessité de mettre
en place un encadrement rigoureux de ces services en vue de prévenir ou de minimiser les risques
qui peuvent porter atteinte aux intéréts des épargnants dans leurs relations avec les intermédiaires

(« relations clients-conseillers »).

Dans cette optique, I’encadrement spécialisé qui est mis en place par les autorités provinciales et
territoriales en valeurs mobiliéres et par les OAR se traduit par un contréle a I’entrée des
entreprises de courtage, de certains membres de leur direction® et de leurs représentants, par

I’imposition de normes strictes de conduite de nature 1égale et déontologique en vue d’assurer la

4 Ibid., p. 18-21.

> Aux fins de ces observations, les termes « membres de la direction » et « dirigeants » visent les membres du conseil
d’administration (administrateurs), les hauts dirigeants (chef de la direction, vice-présidents aux ventes, aux
finances, a 1’exploitation, personne désignée responsable, etc.) et les autres personnes occupant un poste leur
conférant un pouvoir important sur les activités quotidiennes ainsi que sur la surveillance et le controle de
I’entreprise et de son personnel (chef de la conformité, dirigeant intermédiaire, directeur de succursale, autre
surveillant, etc.).



compétence, I’intégrité, la loyauté, la transparence, la diligence et la solvabilité des intermédiaires,
de méme que par des mécanismes de surveillance et de contrble disciplinaires des personnes
assujetties (inspections, enquétes, plaintes disciplinaires, poursuites et sanctions). Par la mise en
place de cet encadrement rigoureux qui s’apparente a 1’encadrement professionnalisé applicable
aux membres des ordres professionnels, les autorités régulatrices visent ainsi a assurer la protection

des épargnants et ultimement a préserver la confiance du public®.

Actuellement, la responsabilité de cet encadrement de nature administrative, déontologique et
disciplinaire est assumée par les autorités membres des ACVM pour I’inscription des
intermédiaires offrant des services d’investissement, de méme que par les OAR pour
’encadrement déontologique et disciplinaire de ceux-ci’. Plus spécifiquement, dans le secteur du
courtage en placement, ’OCRCVM est reconnu comme OAR par les ACVM a 1’échelle
canadienne pour I’encadrement des courtiers en placement, de leurs dirigeants et de leurs
représentants menant des activités au Québec et ailleurs au Canada. Dans le secteur de 1’épargne
collective, I’ACFM est reconnue comme OAR par les ACVM, sauf au Québec, pour I’encadrement
des courtiers en épargne collective, de leurs dirigeants et de leurs représentants menant leurs
activités hors Québec. Dans le secteur de 1’épargne collective au Québec, I’encadrement de ces
acteurs est assumé par trois organismes, soit 1’Autorité, le Tribunal administratif des marchés
financiers (« TMF ») et la Chambre de la sécurité financiere (« CSF »). Plus particulierement, dans
ce secteur, I’Autorité et le TMF sont responsables de I’encadrement des courtiers en épargne
collective et de certains de leurs dirigeants menant des activités au Québec. Dans ce méme secteur

de I’épargne collective, la CSF, reconnue comme OAR par une habilitation Iégislative, est

6 Au sujet de la reconnaissance de la nature professionnelle des services d’investissement et des rapprochements

entre I’encadrement juridique des intermédiaires (courtiers, certains dirigeants et représentants) et celui des
professionnels soumis au Code des professions (avocats, comptables, médecins, etc.), voir entre autres Raymonde
CRETE, Cinthia DUCLOS et Marc LACOURSIERE, « La rationalité du particularisme juridique des rapports de
confiance dans les services de placement », dans R. CRETE, M. NACCARATO, M. LACOURSIERE et G.
BRISSON (dir.), Courtiers et conseillers financiers — Encadrement des services de placement, vol. 1, coll. CEDE,
Cowansville, Editions Yvon Blais, 2011, & la page 229, p. 252-271.

7 Ce portrait comprend quelques exceptions, notamment au Québec. Dans le cadre actuel, 1’ Autorité délegue a
I’OCRCVM Jl’inscription des représentants de courtier en placement. De plus, puisqu’aucun OAR n’encadre
actuellement les courtiers en épargne collective et leurs dirigeants exergant au Québec, ces intermédiaires sont
assujettis a 1’encadrement déontologique et disciplinaire de 1’Autorité et du TMF. Pour la délégation de
Iinscription des personnes physiques 8 ’OCRCVM, voir Autorité des marchés financiers, Délégation de fonctions
et pouvoirs a 1’'Organisme canadien de réglementation du commerce des valeurs mobilieres, c. A-33.2, r.2.1,
décision No 2009-PDG-0100, [En ligne]:
https://lautorite.qc.ca/fileadmin/lautorite/bulletin/2009/vol6n038/vol6no38_7-5.pdf .
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responsable de 1’encadrement disciplinaire des représentants de courtiers en épargne collective

(personnes physiques) poursuivant leurs activités au Québec.

Dans I’ensemble, comme souligné par les ACVM dans le Document de consultation 25-402, de
méme que par plusieurs autres observateurs, I’encadrement actuel des services d’investissement
est congu selon une approche fragmentée qui est axée sur les produits, plutét que sur les activités
meneées par les intermédiaires. Cet encadrement compartimenté se traduit concretement par une
multiplicité d’autorités de contrdle qui établissent différentes catégories d’inscription et différents
corpus de normes applicables a ces intermédiaires offrant des services similaires de méme que par
une variabilité¢ des différents régimes de protection des épargnants en cas d’insolvabilité et de
fraude des intermédiaires. Parmi les conségquences négatives de cet encadrement fragmente, celui-
ci entraine des chevauchements, des redondances et des lourdeurs administratives et financiéres
de méme qu’un risque d’atteinte aux intéréts des épargnants. La prise en compte de ces enjeux fait
ressortir ainsi la nécessité de revoir la structure et le contenu du cadre réglementaire des OAR de

méme que les différents éléments a prendre en considération dans le cadre de cette réforme.
I1. Principaux éléments de la réforme envisagée

Dans 1’Enoncé de position, les ACVM reconnaissent plusieurs de ces enjeux et proposent la mise
en place d’un nouvel encadrement des OAR en vue d’accroitre la protection des épargnants,

I’efficacité et 1’efficience réglementaires.
e Principes directeurs et objectifs généraux de la réforme

L’Enoncé de position identifie les principes directeurs adoptés par le groupe de travail des ACVM
afin de I’aiguiller dans la recherche de solutions pour résoudre les enjeux relevés dans le Document
de consultation 25-4028. L’adoption de ces principes directeurs devrait permettre d’atteindre les
objectifs généraux de la réforme que le groupe de travail définit comme suit :
Chaque principe directeur a éte adopté dans le but de soutenir 1’élaboration d’un cadre
réglementaire qui réponde a un mandat d’intérét public clair et qui favorise 1’équité et
I’efficience des marchés des capitaux. En conséquence, le cadre réglementaire

s’articulera autour de la protection des investisseurs afin de raffermir la confiance du
public et accueillera I’innovation et le changement.®

8  Enoncé de position, préc., note 1, p. 2 et 3. )
% Ibid., p. 2. Voir aussi la référence au mandat d’intérét public a la p. 10 de I’Enoncé de position.



L’identification de principes directeurs et des objectifs généraux qui les sous-tendent pourront
servir de points de repere dans 1’élaboration et la mise en ceuvre du nouveau cadre réglementaire.
Par ailleurs, afin de bien aiguiller les autorités dans ce processus de réforme, il conviendrait de
définir les concepts fondamentaux auxquels le groupe de travail fait référence, notamment les
concepts suivants : « intérét public », « protection des investisseurs » et « efficience des marchés

des capitaux ».

A notre avis, le « mandat d’intérét public » dans le secteur des services financiers est un concept
englobant qui recouvre les objectifs de protection des épargnants et d’efficience des marchés. En
d’autres termes, le mandat d’intérét public devrait constituer la pierre angulaire de la réforme sur
la base de laquelle s’articulent les objectifs de protection des épargnants et de promotion de

I’efficience des marchés.
e Integration et harmonisation

Dans une premiére phase, les ACVM proposent la création d’un nouvel OAR unique pour
I’encadrement des acteurs du courtage en placement et du courtage en épargne collective au
Canada. Elles envisagent également de regrouper les deux fonds pancanadiens de protection des
épargnants (Fonds canadien de protection des épargnants ou FCPE et la Corporation de protection
des investisseurs de I’ACFM ou CPI de ’ACFM) en un seul fonds de protection qui serait
indépendant du nouvel OAR. Dans cette premiére phase, le processus de restructuration
impliquera une harmonisation des regles, des politiques, des processus de conformité et de mise
en application pour les acteurs du courtage en placement et du courtage en épargne collective
offrant des services similaires!!. Dans une seconde phase, les ACVM considérent la possibilité
d’élargir la compétence du nouvel OAR afin que celui-ci soit aussi responsable de 1’encadrement
d’autres catégories d’intermédiaires, tels les gestionnaires de portefeuille et les courtiers sur le
marché dispensé!?. Cette seconde phase sera aussi I’occasion de poursuivre les efforts pour
harmoniser la réglementation du secteur des valeurs mobiliéres avec celle du secteur de

’assurance®®.

10 Enoncé de position, préc., note 1, p. 6-8.
1 Ibid.

12 |bid., p. 7-9.

13 Ibid., p. 9, 23, 24.



Plusieurs éléments positifs se dégagent de ce projet de réforme qui, dans I’ensemble, fait écho aux
principes directeurs que nous préconisions dans le Mémoire du GRDSF soumis aux ACVM en

octobre 2020 dans le cadre de la consultation 25-402 sur le cadre réglementaire des OAR,

Premiérement, la restructuration envisagée par la création d’un nouvel OAR s’avérera bénéfique
dans la mesure ou elle propose un encadrement intégré, soit un encadrement congu non pas de
maniere cloisonnée ou fragmentée, mais plutdt selon une approche holistique et cohérente qui
couvre plusieurs intermédiaires offrant des services d’investissement, tels les courtiers en
placement, les courtiers en épargne collective, leurs dirigeants et leurs représentants. Dans une
seconde phase, les ACVM envisagent d’inclure d’autres catégories d’intermédiaires et de
poursuivre la réflexion sur I’harmonisation de cette réglementation en valeurs mobilieres avec

I’encadrement des intermédiaires du secteur de 1’assurance.

Deuxiemement, les effets bénéfiques de la réforme envisageée se traduiront vraisemblablement par
une coordination accrue entre les autorités d’encadrement (OAR et ACVM), de méme gue par une
harmonisation des politiques, des régles, des processus de conformité et de mise en application de

la réglementation.

Troisiemement, la réforme envisagée favorisera la prise en compte par I’OAR des aspects tant
individuels qu’organisationnels dans la prestation de services par les intermédiaires, puisque
I’OAR pourra encadrer les trois groupes d’acteurs, soit les entreprises, leurs dirigeants et leurs
représentants dans 1’élaboration des normes de conduite et dans la mise en application de celles-
ci. Partant, en cas de manquements professionnels de la part d’un représentant d’un courtier en
placement ou d’un courtier en épargne collective, I’OAR pourra évaluer, du méme coup,
I’ensemble des comportements (de nature individuelle et organisationnelle) qui sont
potentiellement préjudiciables a 1’égard des épargnants. Par exemple, I’OAR pourra Vérifier si le
manquement professionnel du représentant fait ressortir, par la méme occasion, des manquements
de nature organisationnelle ou systémique, notamment dans la surveillance exercée par les
dirigeants au sein de I’entreprise de courtage ou le représentant exerce ses activités. Dans ces
circonstances, I’OAR pourra intervenir auprés de ’entreprise de courtage et, possiblement de
certains membres de la direction de celle-ci, s’il constate I’existence de failles dans les mécanismes

de surveillance et de conformité mis en place au sein de ’entreprise.

14 Mémoire du GRDSF, préc. note 3, p. 18 et suiv.



En somme, la création du nouvel OAR entrainera des effets bénéefiques sur les structures, les
contenus réglementaires et la mise en application de la réglementation en minimisant les
chevauchements, les redondances et les lourdeurs administratives et financiéres de méme que les
risques d’atteinte aux intéréts des épargnants qui découlent de la multiplicité des autorités
d’encadrement et des normes applicables aux intermédiaires offrant des services similaires de

méme que de la variabilité des régimes de protection.
e Gouvernance du nouvel OAR

Parmi les solutions spécifiques envisagées en vue de résoudre les enjeux relevés dans le Document
de consultation 25-402, les ACVM proposent des améliorations intéressantes portant sur la
gouvernance du nouvel OAR, notamment concernant la communication claire du mandat d’intérét
public, I’indépendance des membres du conseil d’administration du nouvel OAR, 1’adoption de
pratiques exemplaires en matiere de gouvernance, les mécanismes de défense des investisseurs, la
formation des administrateurs et la surveillance exercée par les ACVM®. Tout en reconnaissant le
caractéere opportun des améliorations envisagées, il convient de faire part de nos réflexions en vue

de bonifier certaines des solutions proposées.
= Meécanismes officiels de défense des investisseurs

Les ACVM proposent la création par le nouvel OAR d’un « comité consultatif d’investisseurs
chargé de réaliser une recherche indépendante ou de formuler des commentaires sur des questions

d’ordre réglementaire ou d’intérét public [...] ».1°

A notre avis, il y a lieu de faire la distinction entre un « comité d'investisseurs », c¢’est-a-dire un
comité formé d’épargnants qui ne sont pas des spécialistes du domaine des services
d’investissement, et un « comité d'experts », c’est-a-dire un comité formé de personnes qui ont une
bonne connaissance des produits et des services d’investissement de méme que de la
réglementation qui encadre cette industrie. Les attentes a 1’égard des membres de ces deux types

de comité ne sont pas les mémes, tout comme les objectifs poursuivis.

Dans ces circonstances, le nouvel OAR pourrait envisager la création de deux comités consultatifs

distincts, 1’un réunissant des épargnants, afin d’étre a I’écoute des besoins et des enjeux qui

15 Enoncé de position, préc., note 1, p. 9-13.
16 |bid., p. 13.



préoccupent ceux-ci, et 1’autre formeé d’experts ou de personnes averties, notamment des
spécialistes dans les domaines du droit, de I’administration, de la finance et d'autres experts qui
pourraient contribuer a enrichir les réflexions sur les politiques, les regles, les lignes directrices et

les autres activités réglementaires destinées a améliorer la protection des investisseurs'’.
= Fonctions décisionnelles au sein du nouvel OAR

Le conseil d’administration et le personnel du nouvel OAR seront appelés a exercer 1’ensemble
des fonctions décisionnelles de I’organisme a 1’échelle nationale!®. Tout en reconnaissant les
avantages associés a une centralisation des pouvoirs décisionnels au sein du nouvel OAR, il
convient de se demander si les personnes appelées a exercer ces fonctions décisionnelles
posséderont 1’expertise et I’expérience nécessaires pour tenir compte des différences et des
specificités propres a un environnement donng, telles les spécificités liées au systéeme juridique de

tradition civiliste et a la valorisation de la langue francaise qui caractérisent la société québécoise.

En vue de répondre a cette préoccupation, la composition du conseil d’administration et le
personnel du nouvel OAR devraient favoriser la prise en compte des spécificités juridiques,
sociales et économiques d’un environnement donné, telles les spécificités liées au systéme
juridique québécois. Dans la méme lignée, de maniére similaire au déploiement actuel de la section
du Québec de ’OCRCVM, nous invitons les autorités a envisager la possibilité de maintenir ou
d’intégrer des structures sectorielles exercant des fonctions a la fois décisionnelles et consultatives

dans chacune des provinces®.
e Formation continue et renforcement des compétences

Les ACVM reconnaissent I’importance pour le nouvel OAR de promouvoir des programmes de
formation continue pour les courtiers en placement et pour les courtiers en épargne collective?.
Dans cette optique de formation continue, il sera important, a notre avis, de mettre 1’accent

notamment sur le perfectionnement des compétences des représentants de courtiers en épargne

17" Voir a ce sujet le projet de création par ’TOCRCVM d’un groupe d’experts responsable des questions touchant les

investisseurs, [En ligne] : https://www.ocrcvm.ca/nouvelles-et-publications/avis-et-notes-dorientation/appel-
commentaires-groupe-dexperts-responsable.

18 Enoncé de position, préc., note 1, p. 15.

19 AUTORITE DES MARCHES FINANCIERS, Reconnaissance de 1’'Organisme canadien de réglementation du
commerce des valeurs mobiliéres a titre d ‘organisme d’autoréglementation en vertu de la Loi sur [’autorité des
marchés  financiers, L.R.Q., ¢ A-33.2, Décision N°  2008-PDG-0126, [En ligne]:
https://lautorite.gc.ca/professionnels/structures-de-marche/organismes-dautoreglementation.

20 Enoncé de position, préc., note 1, p. 15 et 16.
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collective afin que ces derniers puissent offrir une gamme plus étendue de produits et de services
financiers en tenant compte des besoins évolutifs de leurs clients. De méme, il sera opportun de
prévoir des programmes de formation visant les dirigeants qui exercent des fonctions de gestion,
de direction et de surveillance au sein de ces entreprises (courtiers en placement, courtiers en
épargne collective). Cette formation pourrait porter notamment sur la nature professionnelle des
services offerts, sur la réglementation, et plus largement, sur les enjeux juridiques et

organisationnels liés a la protection des épargnants.

Sous I’angle de la gouvernance du nouvel OAR, les ACVM suggérent également de promouvoir
la formation des membres du conseil d’administration de I’OAR afin de favoriser I’exécution de
leur mandat d’intérét public?®. A cet égard, il conviendrait d’étendre ces programmes de formation
a ’intention des membres de la haute direction et des cadres intermédiaires qui exercent des

fonctions de gestion au sein de ’OAR.
e Accroissement de la sensibilisation des investisseurs et indemnisation

Les ACVM soulignent que « [l]a sensibilisation des investisseurs est le meilleur moyen d’assurer
leur protection ».22 Sans nier 1’utilité de ce moyen de protection, on doit reconnaitre que celui-ci
ne constitue qu’un élément parmi plusieurs autres dans I’éventail étendu des mesures de protection
des épargnants. Comme illustré dans le schéma 1 ci-dessous (Schéma 1 : Eventail des mesures
de protection des épargnants), la protection des épargnants doit étre appréhendée de maniere
holistique en tenant compte de I’ensemble des mesures de prévention, d’éducation,
d’indemnisation et de sanction qui visent tous les acteurs intéressés, soit les entreprises, les
dirigeants, les représentants et les épargnants de méme que des autorités responsables de

I’encadrement de 1’industrie.

2L Enoncé de position, préc., note 1, p. 15.
2 |bid., p. 17.
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Schéma 1 : Eventail des mesures de protection des épargnants

- . o - T T

- . - ~_
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X _py: ; B
\ regulees et epargnants PROTECTION DES EPARGNANTS
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\ régulées et épargna nts -~ \:égulées et épargnaﬂt’s

Au regard du regroupement des deux fonds de protection pancanadiens, les ACVM proposent
d’étudier, dans la deuxiéme phase, la possibilité « d’harmoniser le fonds de protection regroupé
avec le Fonds d’indemnisation des services financiers au Québec » (FISF)?. Le fonds regroupé et
le FISF n’offrant pas une protection de méme nature aux épargnants, le premier prévu en cas
d’insolvabilité et le deuxiéme applicable en cas de fraude, de manceuvres dolosives et de
détournement de fonds, cette harmonisation constitue une piste de solution intéressante dans la
mesure ou elle vise un accroissement de la protection offerte pour les Canadiens et non une

diminution de celle pour les consommateurs de produits et services financiers québécois.

Dans la méme lignée, nous saluons la réflexion sur I’inclusion et la prise en compte dans le

processus disciplinaire du nouvel OAR du versement d’une indemnité aux clients 1€sés par une

23 Enoncé de position, préc., note 1, p. 25.
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inconduite comme un facteur atténuant (ou facteur aggravant si I’indemnité est jugée insuffisante)
dans la détermination des sanctions appropriées®*. Nous invitons les autorités & examiner la
possibilité d’élargir les pouvoirs des comités de discipline et des formations d’instruction afin de
leur permettre, selon les circonstances, de procéder a la détermination du montant a verser pour
indemniser les clients 1ésés et a I’ajout du versement de cette indemnité dans la sanction imposée
aux intermediaires fautifs, a I’instar des pouvoirs conférés au tribunal dans le cadre d’un proces de

nature criminelle?®.

I11. La position de I’ Autorité des marchés financiers
Dans cette section, notre attention porte sur la position de 1’ Autorité au regard de la mise en place
du nouveau cadre réglementaire proposé au Québec. A cette fin, nous présentons un apercu de

I’encadrement actuel pour ensuite présenter et commenter la position de 1’ Autorité.

1. Apercu de I’encadrement actuel des OAR au Quebec

Comme mentionné dans la premiére partie de ce texte, ’encadrement des courtiers en placement,
de leurs dirigeants et de leurs représentants est assumé actuellement par ’OCRCVM qui est
reconnu par 1’ensemble des ACVM, incluant I’ Autorité. Dans le secteur de 1’épargne collective,
I’ACFM est reconnue comme OAR par les ACVM, sauf au Québec, pour I’encadrement des
courtiers en épargne collective, de leurs dirigeants et de leurs représentants menant leurs activités
hors Québec. Dans ce méme secteur au Québec, I’encadrement des courtiers en épargne collective
et de certains de leurs dirigeants est assumé par 1’ Autorité et par le TMF, alors que I’encadrement
disciplinaire des représentants de courtiers en épargne collective (personnes physiques) est assumé
par la CSF.

Notons que les courtiers en épargne collective qui ménent des activités au Québec et ailleurs au
Canada sont assujettis a ’encadrement de trois autorités, soit 1’Autorité et le TMF, pour leurs
activités menées au Québec, et ’ACFM (I’OAR pancanadien), pour leurs activités menées a
I’extérieur du Québec. Ce double encadrement peut soulever des problemes de nature

réglementaire, administrative et financiere pour les personnes assujetties et un risque pour la

2 bid., p. 17.

% gelon les circonstances, le tribunal peut imposer une ordonnance de dédommagement de la victime, permettant
par exemple le remboursement de sommes d’argent volé. Voir les articles 737.1 et suivants sur Code criminel.
Voir aussi lart. 262.1, 9° de la Loi sur les valeurs mobiliéres qui confére au TMF le pouvoir d’ordonner au
contrevenant de remettre a I’ Autorité les montants obtenus par suite d’un manquement a une obligation prévue
dans la Iégislation en valeurs mobiliéres.
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protection des consommateurs. La compétence restreinte de la CSF dans ce secteur souléve
également des préoccupations dans la mesure ou cet OAR québécois ne peut intervenir en matiere
disciplinaire qu’a 1’égard des représentants en épargne collective, ce qui ne lui permet pas
d’intervenir a 1’égard des courtiers en épargne collective et de leurs dirigeants en cas de
manguements de nature organisationnelle. En comparaison, la compétence actuelle de I’ACFM est
plus large, car celle-ci peut intervenir en matiére déontologique et disciplinaire a 1’égard des trois

groupes d’acteurs, soit les courtiers en €pargne collective, leurs dirigeants et leurs représentants.

En somme, pour I’encadrement des services d’investissement offerts par les intermédiaires
poursuivant leurs activités au Québec et ailleurs au Canada, I’attribution de pouvoirs a différents
organismes, soit a ’OCRCVM, I’ACFM, 1I’Autorité, le TMF et la CSF, peut étre une source de
confusion et de lourdeurs administratives et financiéres. En vue de minimiser ces risques, la
position de 1’Autorité sur la réforme proposée présente des éléments positifs que nous ferons

ressortir dans les lignes qui suivent, tout en soulevant certains questionnements.
2. Reconnaissance du nouvel OAR au Québec

L’addendum joint & I’Enoncé de position souligne que I’ Autorité reconnaitra le nouvel OAR pour
I’encadrement des courtiers en placement, des courtiers en épargne collective et de leurs

représentants au Québec.
A ce sujet, voici un extrait de I’addendum sur la position de I’ Autorité :

En conséquence, I’ Autorité reconnaitra le nouvel OAR au méme titre que les autres membres
des ACVM pour assurer I’harmonisation de I’encadrement des sociétés inscrites a titre de
courtier en placement et de courtier en épargne collective ainsi que les personnes physiques
inscrites dans les catégories de représentant de courtier en placement et de représentant de
courtier en épargne collective agissant pour leur compte.?

Comme mentionné plus haut, la reconnaissance du nouvel OAR par les ACVM, incluant I’ Autorité
des marchés financiers, pourra s’avérer bénéfique dans la mesure ou elle favorisera la mise en
place d’un encadrement intégré qui couvre 1I’ensemble des acteurs du courtage en placement et
du courtage en épargne collective a 1’échelle canadienne. Cet encadrement intégré favorisera
¢galement I’harmonisation des politiques, des régles, les processus de conformité et la mise en

application de la réglementation. Enfin, cet encadrement favorisera la prise en compte par ’OAR

% Enoncé de position, préc., note 1, p. 2 de I’addendum.
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des aspects tant individuels qu’organisationnels dans la prestation de services par les
intermédiaires, puisque I’OAR sera appelé a encadrer a la fois les trois groupes d’acteurs, soit les
entreprises, leurs dirigeants et leurs représentants dans 1’¢laboration des normes de conduite et

dans la mise en application de celles-ci.

Tout en présentant des éléments positifs, la position de 1’ Autorité souleve des interrogations quant

au maintien de la compétence de la CSF.
3. Maintien de la compétence de la Chambre de la sécurité financiére

Actuellement, la CSF, a titre d’OAR reconnu en vertu d’une habilitation législative, est
responsable de 1’encadrement disciplinaire de différents types de représentants, incluant les

représentants de courtiers en épargne collective au Québec.

Bien que I’ Autorité envisage de reconnaitre le nouvel OAR pancanadien pour I’encadrement des
courtiers en placement, des courtiers en épargne collective et de leurs représentants respectifs,
celle-ci mentionne que « [c]ette reconnaissance du nouvel OAR par I’ Autorité ne modifiera pas le
mandat ainsi que les fonctions et pouvoirs de la CSF. » L’Autorité ajoute que, par I’exercice de
son pouvoir d’approbation des régles du nouvel OAR, elle s’assurera d’éviter les « effets
duplicatifs [de ces régles] lorsque des dispositions équivalentes s’appliquent aux représentants de

courtiers en épargne collective en vertu de la réglementation du Québec. »?’

Dans I’hypothése ou 1’Autorité reconnait le nouvel OAR pancanadien pour I’encadrement de
I’ensemble des acteurs du courtage en placement et en épargne collective au Québec, incluant les
représentants de courtiers en épargne collective, tout en maintenant la compétence actuelle de la
CSF a I’égard de ces mémes représentants, il y a lieu de s’interroger sur les impacts potentiels de

ce nouveau cadre réglementaire.

Une des questions est de savoir si le scénario envisagé par 1’ Autorité entrainera un chevauchement
de fonctions entre ces deux OAR. Comme I’illustre le schéma ci-dessous (Scénario 1), les
représentants en épargne collective pourraient étre assujettis a deux OAR différents, soit le nouvel
OAR pancanadien et la CSF qui seront appelés a exercer leur compétence respective en matiére

disciplinaire a 1’égard des mémes représentants, notamment la surveillance (procédures

21 1bid.
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d’inspection) et le controle disciplinaire (enquétes, traitement des plaintes, sanctions

disciplinaires).

Scénario 1 — La reconnaissance du nouvel OAR par I’Autorité et maintien de la
compétence de la CSF au Québec : chevauchement potentiel

g CSF
OAR pancanadien .
Québec
Au Québec et ailleurs Au Québec et ailleurs
au Canada au Canada
= : Covpcanac -
Courtiers en ourtiers en epargne
placement et collective et
dirigeants dirigeants
Au Québec et i :
ailleurs au Canada el Au Québec
=) T P Représentants de  ¢um Représentants de
courtiers en courtiers en épargne ' TS en
collective épargne collective

placement

Dans ce contexte, bien que cette avenue ne soit pas mentionnée dans 1’addendum, les OAR seront
sans doute appelés a conclure une entente de coopération afin d’éviter ce chevauchement dans
I’encadrement des représentants et les conséquences négatives qui en découlent. Notons qu’en
2004, I’ Agence nationale d’encadrement du secteur financier (devenue depuis lors 1’ Autorité), de
méme que la CSF et I’ACFM ont conclu une entente de coopération entre eux pour I’encadrement
des courtiers en épargne collective qui sont membres de I’ACFM et qui poursuivent des activités
au Québec et ailleurs au Canada®. Cette entente qui est toujours en vigueur prévoit entre autres
des dispositions sur le partage d’information, le processus d’inspection, les textes réglementaires,

la mise en application de la réglementation et le traitement des plaintes.

Comme illustré dans le schéma ci-dessous (Scénario 2), si une entente similaire était conclue,
celle-ci pourrait reconnaitre que le nouvel OAR est responsable de I’encadrement des entreprises
de courtage en épargne collective (les courtiers) et de leurs dirigeants exercant au Québec et

ailleurs au Canada, de méme que des représentants de courtiers en épargne collective exergant hors

2 Entente de coopération conclue le 15 décembre 2004 entre I’ Agence nationale d’encadrement du secteur financier
(« Autorité »), Chambre de la sécurité financiere (« Chambre ») et Association canadienne des courtiers de fonds
mutuels (« ACCFM »), [En ligne] :
https://lautorite.qc.ca/fileadmin/lautorite/reglementation/distribution/ententes/2004dec15-entente-csf-amf-

accfm.pdf.
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Québec, alors que la CSF demeurerait responsable de I’encadrement des représentants en épargne
collective exercant au Québec. Le cas échéant, il convient d’évoquer ici certains avantages et

faiblesses qui pourraient résulter de ce partage de compétences entre ces deux OAR.

Scénario 2- La reconnaissance du nouvel OAR et maintien de la compétence de la CSF au
Québec avec entente de coopération entre les OAR

Coopération

S R —— CSF
OAR pancanadien Québec
Au Québec et ailleurs Au Québec et ailleurs
au Canada au Canada
ad Courtiers en Courtiers en M
placement et épargne collective
dirigeants et dirigeants
Au Québec et ,
ailleurs au Canada R Hojrs O:eb:cd Au Queébec
- Représentants de EPresentants de  qum Représentants de

. courtiers en épargne ]
courtiers en _p 9 courtiers en
collective

placement epargne collective

Parmi les avantages, il y a lieu de souligner que le maintien de la compétence de la CSF a I’égard
des représentants de courtiers en épargne collective serait bénéfique en raison de I’expertise et de
I’expérience que cet OAR a acquises au fil des ans dans le secteur de 1’épargne collective au
Québec. Notons aussi que la CSF, en raison de sa proximité avec le milieu régulé, lui permet de
bien connaitre et d’intervenir en tenant compte des spécificités de 1’environnement juridique
quebécois dans lequel les représentants évoluent. Les fonctions exercées par la CSF présentent
également un avantage en raison de sa compétence multidisciplinaire qui lui permet d’encadrer
des représentants qui cumulent différents titres d’inscription selon leurs champs d’expertise,

comme |’épargne collective, I’assurance et la planification financiere.

Par ailleurs, le partage éventuel des compétences entre le nouvel OAR pancanadien et la CSF qui
pourrait étre établi dans une entente de coopération comporte, a notre avis, certaines faiblesses.
L’une de celles-ci résulte de la compétence restreinte de la CSF qui serait vraisemblablement
maintenue. En effet, selon les pouvoirs qui sont déevolus a la CSF en vertu de la loi actuelle, cette

derniére ne peut intervenir dans le secteur de 1’épargne collective qu’a 1’égard des représentants?®.

2 Voir la Loi sur la distribution des produits et services financiers, RLRQ, ¢. D-9.2.
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En raison de cette compétence restreinte qui est axée sur les aspects individuels de la prestation de
services, la CSF ne peut pas intervenir a I’égard des dirigeants et de 1’entreprise en cas de
manquements de nature organisationnelle ou systémique. A titre d’exemple, dans I’hypothése ou
les manquements d’un représentant font ressortir, du méme coup, des failles dans les mécanismes
de conformité au sein de I’entreprise, la CSF ne peut imposer de sanctions ni a I’entreprise de
courtage ni aux dirigeants qui auraient manqué a leurs obligations de surveillance a I’égard d’un

représentant.

Dans le cadre d’une entente de coopération éventuelle entre les deux OAR, la compétence pour
évaluer les aspects organisationnels sera sans doute attribuée au nouvel OAR pancanadien qui
pourra mener des inspections, des enquétes et imposer des sanctions en cas de manquements de la
part d’un courtier ou de certains de ses dirigeants, alors que la CSF ne pourra agir qu’a 1’égard des
représentants. Si ce scénario est retenu, il conviendrait de mettre en place un mécanisme
d’inspection ou d’enquéte automatique au sein des deux OAR qui s’enclencherait lorsque la CSF
enquéte ou sanctionne un représentant®®. A titre d’exemple, si la CSF impose une sanction
disciplinaire a un représentant en épargne collective en raison d’un manquement professionnel, le
nouvel OAR devrait, du méme coup, entamer une enquéte aupres de I’entreprise de courtage ou
ce représentant exerce ses activités. Le partage d’information et la synchronisation des activités de
surveillance et de controle entre les deux OAR permettront notamment a ces derniers d’identifier
les enjeux de nature systémique qui peuvent influer de maniére négative sur le comportement

d’autres représentants exergant leur profession au sein de la méme entreprise de courtage.

En somme, si une entente de coopération est conclue entre la CSF et le nouvel OAR pour encadrer
le secteur de 1’épargne collective au Québec, les deux OAR pourront vraisemblablement intervenir
au sein d’une méme entreprise de courtage. Bien que présentant des éléments positifs, le choix de
ce scénario pourra entrainer des lourdeurs administratives et financiéres de méme que la confusion

des épargnants.

En comparaison, la situation sera différente pour I’encadrement des acteurs du courtage en

placement qui exercent leurs activités au Québec et ailleurs au Canada. En effet, la mise en place

3011 convient de mettre en place un mécanisme plus contraignant et de nature systématique qui va au-dela de la
transmission d’informations & 1’égard de plaintes recues a 1’endroit d’un représentant ou d’un cabinet ou de la
possibilité de demander une enquéte a 1’égard de ceux-ci dans « des circonstances spéciales », comme prévu
actuellement dans I’Entente de coopération. Voir Entente de coopération, préc., note 28, p. 6-8.
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du nouvel OAR pancanadien permettra a celui-ci d’intervenir, du méme coup, aupres des trois
groupes d’acteurs (courtiers en placement, dirigeants et représentants). La mise en place de cet
encadrement intégré permettra ainsi a ’OAR d’évaluer, au sein d’une méme entreprise, les
comportements de nature individuelle et organisationnelle qui sont potentiellement préjudiciables
a 1’égard des épargnants®. En outre, cet encadrement intégré qui sera assumé par un OAR unique

contribuera a minimiser les lourdeurs administratives et financiéres et la confusion des épargnants.

En tenant compte de ces avantages, 1’ Autorité pourrait envisager une piste de solution similaire en
reconnaissant le nouvel OAR pancanadien comme étant seul responsable de I’encadrement des
courtiers en épargne collective, de leurs dirigeants et de leurs représentants exercant au Québec.
La reconnaissance de cette responsabilité unique pour le nouvel OAR pancanadien impligquerait
toutefois 1’adoption d’une modification législative afin de retirer a la CSF sa compétence en
matiere disciplinaire a 1’égard des représentants de courtiers en épargne collective exercant au
Québec. Cette avenue de méme que les autres pistes de solution que nous avons déja évoquees
dans des écrits antérieurs comportent des avantages et des inconvénients qui mériteraient d’étre

pris en considération par les instances chargées de la mise en place de la réforme®2.
Conclusion

Comme souligné par différents observateurs, 1’encadrement actuel des services d’investissement
est congu selon une approche fragmentée qui est axée sur les produits, plutét que sur les activités
menées par les intermédiaires. Cet encadrement compartimenté se traduit concrétement par une
multiplicité d’autorités de contrdle qui établissent différentes catégories d’inscription et différents

corpus de normes applicables a ces intermédiaires offrant des services similaires de méme que par

3L Pour plus de détails a ce sujet, voir notamment Cinthia DUCLOS, La protection des épargnants dans l'industrie
des services d’investissement : une analyse de l'influence des défaillances organisationnelles sous [ 'angle du Swiss
Cheese Model, coll. CEDE, Editions Yvon Blais, Montréal, 2021, p. 419 et suiv.

% Raymonde CRETE et Cinthia DUCLOS, Réflexions sur |’encadrement des services de courtage en épargne
collective, mémaoire soumis dans le cadre de la consultation sur le Rapport sur [’application de la Loi sur la
distribution des produits et services financiers, Québec, 30 septembre 2015, p. 28-35, [En ligne]:
http://www.finances.gouv.gc.ca/documents/ministere/fr/MINFR_LDPSF_Raymonde Crete-Cinthia_Duclos.pdf;
Raymonde CRETE et Cinthia DUCLOS, Projet de no 141 - Loi visant principalement a améliorer I’encadrement
du secteur financier, la protection des dépots d’argent et le régime de fonctionnement des institutions financieres,
Mémoire du Groupe de recherche en droit des services financiers soumis a la Commission des finances publiques,
18 janvier 2018, p. 34, 35, [En ligne] : http://www.grdsf.ulaval.ca/sites/grdsf.ulaval.ca/files/grdsf-memoire-
projet de loi_14118-01-2018.pdf. Voir aussi C. DUCLOS, préc., note 31, p. 419 et suiv.
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une variabilité¢ des différents régimes de protection des épargnants en cas d’insolvabilité et de
fraude des intermédiaires. Parmi les conséquences négatives de cet encadrement fragmente, celui-
ci entraine des chevauchements, des redondances et des lourdeurs administratives et financiéres

de méme qu’un risque d’atteinte aux intéréts des épargnants.

Par le projet de réforme du cadre réglementaire présenté dans 1’Enoncé de position, les ACVM
envisagent la création d’un nouvel OAR pour I’encadrement des courtiers en placement, des
courtiers en épargne collective, leurs dirigeants et leurs représentants et, éventuellement dans une
seconde phase, d’autres catégories d’intermédiaires. A notre avis, la restructuration envisagée par
la création d’un nouvel OAR s’avérera bénéfique dans la mesure ou elle propose un encadrement
intégré, soit un encadrement congu non pas de maniére fragmentée, mais plutot selon une approche
holistique et cohérente qui couvre I’ensemble des intermédiaires offrant des services
d’investissement. Cet encadrement intégré favorisera ainsi 1’harmonisation des politiques, des
regles, les processus de conformité et la mise en application de la réglementation. Ce projet de
réforme favorisera la prise en compte par I’OAR des aspects tant individuels qu’organisationnels
dans la prestation de services par les intermédiaires, puisque I’OAR sera appelé a encadrer a la
fois les trois groupes d’acteurs, soit les entreprises, leurs dirigeants et leurs représentants dans

I’élaboration des normes de conduite et dans la mise en application de celles-ci.

La position de 1’Autorité, telle qu’explicitée dans ’addendum, présente également des éléments
positifs puisque, dans une perspective d’encadrement intégré, elle envisage de reconnaitre le
nouvel OAR au Québec pour I’ensemble des acteurs du courtage en placement et en épargne
collective. L’Autorité propose, par la méme occasion, de maintenir la compétence de la CSF pour
I’encadrement disciplinaire des représentants de courtiers en épargne collective au Québec. Le
maintien de la compétence de la CSF pourra s’avérer bénéfique en raison de I’expertise et de
I’expérience que cette derniere a acquises au fil des ans dans le secteur de 1’épargne collective au
Québec de méme qu’en raison de sa compétence multidisciplinaire pour I’encadrement de
représentants qui cumulent plusieurs titres d’inscription selon leurs champs d’expertise. Par
ailleurs, le maintien de la compétence de la CSF donnera lieu vraisemblablement a un
chevauchement entre la CSF et le nouvel OAR pour I’encadrement des représentants de courtiers
en épargne collective, ce qui pourra entrainer des lourdeurs administratives et financiéres de méme
que la confusion des épargnants. En vue de répondre a ces enjeux, nous invitons les autorités

chargées de la mise en place de la reforme d’analyser et d’évaluer diverses pistes de solutions
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alternatives en tenant compte de I’objectif fondamental de valorisation de I’intérét public qui sous-

tend I’encadrement des OAR.

Dans I’ensemble, nous considérons que la réforme entreprise en vue d’améliorer le cadre
réglementaire des OAR présente plusieurs éléments positifs qui contribueront a assurer une

meilleure protection des épargnants et a accroitre I’efficience et I’efficacité réglementaires.
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TD Bank Group
TD Bank Tower

66 Wellington Street W.
Toronto ON M5K 1A2

October 6, 2021
Submitted Via Email

Alberta Securities Commission

Autorité des marchés financiers

British Columbia Securities Commission

Financial and Consumer Services Commission (New Brunswick)
Financial and Consumer Affairs Authority of Saskatchewan

Manitoba Securities Commission

Nova Scotia Securities Commission

Nunavut Securities Office

Office of the Superintendent of Securities, Newfoundland and Labrador
Office of the Superintendent of Securities, Northwest Territories

Office of the Yukon Superintendent of Securities

Ontario Securities Commission

Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island

Attention: The Secretary Me Philippe Lebel,
Ontario Securities Corporate Secretary and
Commission Executive Director, Legal
20 Queen Street West, Affairs
Toronto, Ontario M5H 3S8 2640, boulevard Laurier,
comments(@osc.gov.on.ca bureau 400 Québec
(Québec) G1V 5C1

consultation-en-
cours(@lautorite.qc.ca

Dear Sirs and Mesdames:

Re: The Canadian Securities Administrators Position Paper 25-404 — New
Self-Regulatory Organization Framework

We are pleased to provide comments in response to the Canadian Securities Administrators
Position Paper 25-404 — New Self-Regulatory Organization Framework (the "New SRO
Framework "). This letter is being submitted on behalf of TD Waterhouse Canada Inc., TD
Waterhouse Private Investment Counsel Inc., TD Asset Management Inc., and TD Investment
Services Inc. (collectively "TD" or "we").
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TD supports the CSA's introduction of a framework to consolidate the Investment Industry
Regulatory Organization of Canada (IIROC) and the Mutual Fund Dealers Association of
Canada (MFDA). Further to our previous submission on October 23, 2020, we would like to
reinforce the importance of:

e principles-based approach to the new SRO rules to enable scalability for different
business models and to support innovation and growth while promoting consistency in
regulatory approach,

e reasonable effective date for implementation including transition periods, considering the
recent pace of regulatory change, and

o further consultation on the inclusion of additional registration categories.

We further support the October 4, 2021 comment letter submitted by the Investment Industry
Association of Canada.

Rule consolidation should be scalable

The businesses that IROC and the MFDA regulate remain diverse and that diversity warrants
appropriate differentiation in regulation. Such differentiation is important to preserving small
retail investors’ access to cost-effective investment products and services.

While some firms may anticipate consolidating their MFDA and IIROC dealers in response to
the SRO consolidation, it is premature to conclude this is the case, and this should not be
assumed for all. TD as well as others may find value in preserving both a simpler, lower cost
mutual fund channel and a more sophisticated full-service brokerage channel. These distinct
business models and their related value propositions are designed to best serve different clients’
needs and objectives at different price points.

We encourage the CSA to maintain flexibility in the new SRO regime, accommodating business
models that align to both the current MFDA and IIROC frameworks as well as new business
models and offerings:

e Principles-based approach to the new rulebook and policies to support different business
models, including scaling requirements to the complexity and risk of the products and
services offered.

e Where organized as separate lines of business within a single registrant, the new SRO
framework may consider areas of flexibility to allow registrants to treat each line
differently, according to the specific products and services offered in each business line.

Reasonable implementation timelines

We recognize the importance of consolidating the SROs in an efficient and expeditious manner.
However, firms are currently in the process of implementing a number of significant regulatory
changes such as the Client Focused Reforms, IIROC plain language rules, rules to protect older
and vulnerable clients, Consumer Protection Framework (which impacts bank-affiliated
securities registrants), as well as various financial titling reform initiatives. While many of these
changes take effect December 31, 2021, there is still considerable work during the post-
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implementation period to ensure effective adoption and sustainability of the changes.
Accordingly, we ask that the CSA consider the operational complexity associated with
implementing these regulatory change initiatives concurrently and give careful thought to having
reasonable implementation timelines and transition periods that will support a seamless transition
for firms and their clients.

Additional consultation on registrants directly regulated by the CSA

Given the significant complexities and potential capital implications of moving other registration
categories into the SRO model, TD supports further consultation at a later date on the inclusion
of additional registration categories. We recommend that this consultation take place once the
new SRO has been fully operationalized for [IROC dealers and MFDA members.

Thank you for the opportunity to provide our views and recommendations regarding the New
SRO Framework. Should you require any further information please do not hesitate to contact us.

Sincerely,

= e

Leo Salom, Kerry Peacock,

Group Head, Wealth Management EVP Branch Banking and Distribution Strategy
and TD Insurance
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October 6, 2021
VIA EMAIL

Canadian Securities Administrators (“CSA”)
% The Secretary

Ontario Securities Commission

20 Queen Street West, 22nd Floor

Toronto, Ontario M5H 3S8

Email: comments@osc.gov.on.ca

Me Philippe Lebel, Corporate Secretary and Executive Director, Legal
Affairs Autorité des marchés financiers

Place de la Cité, tour Cominar

2640, boulevard Laurier, bureau 400

Québec (Québec) G1V 5C1

E-mail: consultation-en-cours@lautorite.qc.ca
Dear Sirs/Mesdames.

Re: CSA Consultation Paper 25-404 Consultation on the Self-Regulatory Organization
Framework

TMX Group Limited (“TMX” or “we”) welcomes the opportunity to comment on the CSA’s
Position Paper 25-404 - New Self Regulatory Organization Framework that was published
on August 3, 2021 (“Position Paper”). Capitalized terms used in this letter and not
otherwise defined have the meaning given to them in the Position Paper.

We appreciate the efforts taken by the CSA to present a solution for a New SRO that
reflects the evolution of how the financial services industry has impacted the current
regulatory framework in Canada.

TMX Group and SROs

TMX'’s key subsidiaries operate cash and derivatives markets for multiple asset classes,
including equities and fixed income, and provide clearing facilities, data driven solutions and
other services to domestic and global financial and energy markets. Toronto Stock
Exchange, TSX Venture Exchange, TSX Alpha Exchange, the Canadian Depository for



Securities, Montreal Exchange, Canadian Derivatives Clearing Corporation, Shorcan
Brokers Limited and other TMX companies provide listing markets, trading markets, clearing
facilities, data products and other services to the global financial community and play a
central role in Canadian capital and financial markets.

The TMX equities exchanges retain the Investment Industry Regulatory Organization of
Canada (“lIROC”) as a regulation services provider to monitor the trading activities on our
equities exchanges by enforcing compliance with the Universal Market Integrity Rules.
Given our familiarity with IIROC operations, we focus our comments on the specific
solutions outlined in Section 4(a)-Improving Governance and in Section 4(h)-Maintaining
Strong Market Surveillance of the Position Paper.

Section 4(a): Improving Governance
New SRO Boar mposition

As we noted in our 2020 Comment Letter in response to CSA Consultation Paper 25-402 -
Consultation on the Self-Regulatory Organization Framework, we believe that the CSA has
already struck the proper balance between its need for regulatory oversight and a
self-regulatory organization’s (SRO’s) need for commercial and operational flexibility when
the CSA set out in the applicable recognition orders detailed criteria for IIROC’s board
composition.

We therefore believe that a similar approach to board composition would continue to be
appropriate for the board of the New SRO. Mirroring IIROC’s current recognition order, we
believe that board composition requirements should form part of the by-laws of the SRO and
reviewable by the CSA at its request, rather than forming part of the New SRO'’s recognition
order. As demonstrated by the sophisticated matrices that IIROC currently uses to identify
candidates for its board, we believe that the New SRO’s board and management will also be
well placed to determine its own future board composition requirements. Further, as outlined
in the Position Paper, the CSA’s intention to include a non-objection mechanism for the CSA
to review the initial matrices for board member appointments and any subsequent changes
to them, including the inclusion of a reporting requirement in the recognition order for
material changes to the matrices, will provide the CSA with sufficient oversight and insight
into the board selection process without impacting the New SRO’s commercial and
operational flexibility.

Independence Criteria

We are concerned that the outlined intent to limit non-independent, or industry, nominations
to a minority of the board, may undermine the ability of the New SRO to effectively manage
its mandate. While the objective of independence from industry is laudable, effective
regulation requires that independence to be balanced by sufficient industry knowledge and
experience. We believe that expanding the number of seats available to industry experts



would better ensure a fair, meaningful, and diverse representation on the New SRO’s Board
and its committees and a proper balance among the interests of the differing persons and
entities that are currently regulated by IIROC and the Mutual Fund Dealers Association of
Canada (“MFDA”).

CSA Involvement in New SRO Corporate Governance

As we noted in our 2020 Comment Letter, we were concerned with the possible impact of
granting the CSA veto powers over the SRO Board selection process. In our view, granting
the CSA non-objection powers, rather than veto powers, with regards to, among other
matters, the SRO Board selection process will still result in a process that will be
burdensome and time consuming to manage. We continue to be concerned that creating a
new process that requires the New SRO’s thirteen regulators to review and provide their
non-objection to the appointment of each New SRO Board member could add significant
delay to the SRO’s director onboarding process, with no commensurate benefit. We
therefore strongly urge the CSA to ensure that any sub-matrix of criteria that is developed to
inform the non-objection process includes reasonable timelines and the requirement to
provide the rationale for any objection made.

In conclusion on this topic, as we expressed in our 2020 Comment Letter, we continue to
disagree with the notion that the regulatory oversight related to the governance of SROs
needs to change. We believe that the current governance structure at IIROC, for example,
appropriately manages potential conflicts of interest and that the New SRO would be able to
fulfil its public mandate efficiently and effectively under the currently established corporate
governance framework for SROs.

Section 4(h): Maintaining Strong Market Surveillance

TMX strongly supports the CSA's conclusion that the surveillance of Canadian equity and
debt marketplaces should remain with the New SRO. TMX also commends the intent to
establish a new CSA Market Information Coordinating Working Group that will focus on
identifying and resolving gaps or inefficiencies in information sharing between the New SRO
and the CSA.

We believe that the outcomes of this Working Group would be enhanced by industry
participation and we urge the CSA to include industry members in this Working Group at its
inception and on an ongoing basis. TMX would be pleased to work with the CSA on
initiatives in this area and share our expertise, stemming from our deep knowledge of
market surveillance, with the CSA.

As we expressed in our 2020 Comment Letter, we continue to believe that “monitoring
systemic risk” should not form part of any solutions outlined in Category H. As we wrote in
2020, an SRO regulates the operations and the standards of practice and business conduct
of its members or participants. CSA regulators then oversee these SRO activities. The



statutory regulators are not using the SROs to monitor systemic risk which, in a financial
context, denotes the risk of a cascading failure in the financial sector, caused by linkages
within and between the components of the financial system, resulting in a severe economic
downturn. While we fully agree that the fair and efficient operation of our public equity
markets facilitates vital capital formation activities and is integral to investor confidence, we
do not believe that it is correct to imply that marketplace trading activities are possible
triggers of systemic risk, properly understood. For these reasons, we again submit that
references to systemic risk should be removed from this category of solutions.

Conclusion

We thank the CSA for providing us with the opportunity to comment on the Position Paper.
As staff reviews the comment letters and as the CSA prepares to establish the New SRO,
we urge the CSA to be vigilant in protecting the efficiencies that the existing SROs can bring
to the governance and operations of the New SRO. We would be pleased to discuss our
comments with you.

Sincerely,

‘Rizwan Awan’

Rizwan Awan

President, Equities Trading and Head of TMX Markets, Products & Services
TMX Group

T: (416) 456-9635
E: Rizwan.Awan@tmx.com
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British Columbia Securities Commission

Alberta Securities Commission

Financial and Consumer Affairs Authority of Saskatchewan

Manitoba Securities Commission

Ontario Securities Commission

Autorité des marchés financiers

Financial and Consumer Services Commission (New Brunswick)

Superintendent of Securities, Department of Justice and Public Safety, Prince Edward
Island

Nova Scotia Securities Commission

Superintendent of Securities, Newfoundland and Labrador

Superintendent of Securities, Northwest Territories

Superintendent of Securities, Yukon Territory

Superintendent of Securities, Nunavut

The Secretary Ontario Securities Commission
20 Queen Street West 22nd Floor

Toronto, Ontario M5H 3S8

Email: comments@osc.gov.on.ca

Me Philippe Lebel

Corporate Secretary and Executive Director, Legal Affairs

Autorité des marchés financiers

Place de la Cité, tour Cominar 2640, boulevard Laurier, bureau 400
Québec (Québec) G1V 5C1

Email: consultation-en-cours@lautorite.qc.ca

Re: CSA Position Paper 25-404 — New Self-Regulatory Organization Framework
(the “Position Paper”)

The Canadian Advocacy Council of CFA Societies Canada’ (the “CAC”)
appreciates the opportunity to provide the following general comments on the Position

" The CAC is an advocacy council for CFA Societies Canada, representing the 12 CFA Institute Member
Societies across Canada and over 19,000 Canadian CFA Charterholders. The council includes investment
professionals across Canada who review regulatory, legislative, and standard setting developments
affecting investors, investment professionals, and the capital markets in Canada. Visit www.cfacanada.org to
access the advocacy work of the CAC.

CFA Institute is the global association of investment professionals that sets the standard for professional
excellence and credentials. The organization is a champion of ethical behavior in investment markets and a
respected source of knowledge in the global financial community. Our aim is to create an environment

00303526-1
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Paper. We are supportive of the CSA’s intent to establish a new enhanced SRO and
consolidate the two current investor protection funds into a single, independent fund as
part of a new SRO framework (the “New SRO”). Our comments relate to areas within
the Position Paper where we are keen to engage and provide further input as they
progress throughout Phase One, including governance matters, investor interests and
representation, proficiency requirements and conduct and enforcement matters.

Governance

In our initial 2020 response to CSA Consultation Paper 25-402, Consultation on the Self-
Regulatory Organization Framework, we focused on potential governance improvements
that could be made to support an SRO’s public interest mandate. Throughout the design
of the governance structure for the New SRO, it is imperative that the public interest be
the primary focus of the core design principle. We believe this begins with considerations
such as a majority of independent directors, an independent Chair and the other
suggestions set out in the Position Paper. We are particularly supportive of the
suggestion that the New SRO would be required to develop diversity and inclusion
policies to increase underrepresented groups on the board. It is important, however, that
similar structural requirements be set for significant decision-making committees as well
as the overall board of the New SRO. Some of these concerns may be remedied to the
extent the proposal transfers proceed of current district council regulatory decision-
making functions to the board and staff of the New SRO.

Investor Representation and Integration of Investor Interests

We are supportive of the proposed formal investor advocacy mechanisms for the New
SRO, in order to help ingrain the consideration of investor concerns into its fabric,
including through a new investor advisory panel. It is important that consideration of
investor perspectives and benefits form an integral part of all regulatory initiatives and
are reasonably weighed in economic cost-benefit analysis. Too often, concepts like
public trust and investor protection are underweighted against more easily quantifiable
industry implementation costs in regulatory analysis. This demands thoughtful
counterweights in governance design to ensure a lack of systemic bias against useful
but costly regulatory initiatives.

It is important that the New SRO and any committees/functions with significant decision-
making authority be held to transparency standards that serve both the CSA and
stakeholders such as industry and the public. Investors and other stakeholders must
have confidence that decisions by the New SRO are made in the absence of undue
influence of industry or specific stakeholder constituencies. The New SRO should be
subject to similar transparency and public reporting principles imposed on statutory

where investors’ interests come first, markets function at their best, and economies grow. There are more
than 178,000 CFA Charterholders worldwide in over 160 markets. CFA Institute has nine offices worldwide
and there are 160 local member societies. For more information, visit www.cfainstitute.org.
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regulators, and complaints and concerns about the New SRO should be handled within
the CSA framework.

Proficiency

As we first raised in our 2020 letter, it remains critical for the New SRO to be a driver of
professionalism in the investment industry and robust continuing education standards.
Individuals registered with members of the New SRO should be subject to meaningful
(and uniform) continuing education requirements that focus not on the specifics of a
product or revenue generation/practice management, but rather the skills needed to
deliver professional, competent, ethical and effective investment and financial advice to
all Canadians. We would also like to see continuing education reframed across the New
SRO with influence from ongoing policy work on competency frameworks, focused on
skills, specific competencies and professionalism, de-emphasizing specific products sold
by a particular registrant.

Without further detail and consultation, we would not necessarily support a proposal for
more nuanced proficiency-based registration categories, as adding additional
registration categories might only add to existing investor confusion on licensing and the
scope of financial advice. We agree with the statement in the Position Paper that
individual registrants could be better equipped to provide more holistic advice to their
clients, but believe that increased baseline proficiency standards for all registrants is the
path to progress.

Conduct and Enforcement

It is proposed that the new Recognition Order would require, where possible,
transparency in enforcement notices with respect to the processes for assessing firm
supervision and reasons for disciplinary decisions. As we have suggested in the past,
additional transparency with respect to enforcement proceedings is sorely needed,
particularly with respect to the impact of past decisions (i.e., precedential value) and
mitigating circumstances. The root causes of systemic compliance issues within specific
firms, relating to specific recidivist individuals, and those that are prevalent across
industry and/or segments thereof must be investigated and addressed, rather than
addressing one-off issues symptomatically on a reactive basis.

Additional Comments

With respect to the market surveillance mandate of the New SRO, we believe the current
functions performed by IIROC work well, and that the transition of this team and its
expertise to the New SRO should yield a positive regulatory outcome. We continue to
encourage strategic and operational cooperation and integration (ostensibly led by and
operationalized by the New SRO) between the current market surveillance regulatory
functions and related functions at the CSA, particularly to address systemic risk
concerns. We believe there remains some room for incremental improvement as

00303526-1
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regulation and rules of the New SRO are designed and implemented, particularly with
respect to the need to broaden powers across Canada to examine records of additional
market participants.

We have previously commented extensively on the various dispute resolution
mechanisms in the financial industry. Investors, particularly retail investors, are
confused about their rights and how to escalate complaints made about their advisors.
We believe the industry demands a single, empowered dispute resolution body, with
clear guidelines for registrants on how complaints are dealt with. In the event it is not
possible to consolidate the dispute resolution mechanisms throughout the financial
services industry into one body, it is important that the various complaint handling and
dispute resolution services/ombudsmen be mandated to share data with one another so
that there is a complete picture of where issues are arising and where there are
misunderstandings between advisors and their clients. Such data could be broadened
to include information about complaints that are dealt with solely within a firm for further
analysis, and regulatory action on systemic issues. The process should be the same for
all investors, regardless of the category of registrant with whom the public interacts. Any
ombudsperson should be empowered to investigate and opine on potential solutions to
systemic issues that have been identified through complaints and disputes.

While we appreciate that the potential consolidation of other registrant categories into
the regulatory purview of the New SRO will be examined as part of Phase Il of the
framework, we continue to question whether integration of such categories has any clear
benefit to any stakeholder. Such a move would be disruptive to business operations
without any clear public benefit, and the CSA’s principles-based framework functions
well in practice for these registrant categories in our view. Absent a clear and present
need, we question whether the (to date) rules-based approach of an SRO to the variety
of business models that exist for portfolio managers and exempt market dealers is
appropriate or feasible. There are already very high conduct standards imposed directly
by the CSA on the portfolio manager (and investment fund manager) category, and we
believe similar standards should be first examined for application in the context of Phase
| of the New SRO, before consideration is made of expanding its registrant category
coverage in a Phase Il.

Concluding Remarks

We fully support efforts to create a new SRO framework that has a clear public interest
mandate and focuses on investor protection and the promotion of public confidence in
capital markets. As noted above, it is important that the governance structure, avenues
for investor input, professionalism and investor redress mechanisms for the New SRO all
have at their core the common goals of accountability and the public interest. We would
welcome direct and ongoing engagement to the greatest extent that it's useful and
productive with the IWC and applicable CSA working groups as they tackle the various
elements of organizational and regulatory design and implementation of the New SRO.

00303526-1
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We thank you for the opportunity to provide these comments and would be happy to
address any questions you may have. Please feel free to contact us at
cac@cfacanada.org on this or any other issue in future.

(Signed) The Canadian Advocacy Council of
CFA Societies Canada

The Canadian Advocacy Council of
CFA Societies Canada
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