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CSA Staff Notice 61-303 and Request for Comment 
Soliciting Dealer Arrangements 

 
 
April 12, 2018 
 
Introduction 
 
This notice outlines certain issues that staff of the Canadian Securities Administrators (CSA) 
have identified with respect to the use of soliciting dealer arrangements. Staff are publishing this 
notice for a 60-day comment period to better understand these arrangements to aid the CSA in 
assessing whether any additional guidance or rules in respect of those arrangements would be 
appropriate. In addition to any general comments, we also invite comments on the specific 
questions set out at the end of the notice. 
 
Substance and Purpose 
 
(a) Soliciting dealer arrangements 
 
“Soliciting dealer arrangements” generally refer to agreements entered into between issuers and 
one or more registered investment dealers under which the issuer agrees to pay to the dealers a 
fee for each security successfully solicited from securityholders to: (i) vote in connection with a 
matter requiring securityholder approval, or (ii) tender securities in connection with a take-over 
bid. These arrangements may also be used to incentivize dealers to contact securityholders to 
participate in a rights offering or exercise rights to redeem or convert securities, or otherwise in 
connection with corporate transactions to attain the requisite quorum for amendments to 
documents affecting the rights of securityholders.  
 
The fees for soliciting dealer arrangements are typically subject to a minimum or maximum. In a 
number of cases, the payment of any fee is contingent on “success” and/or only if a 
securityholder votes in a particular manner (e.g., only “for” or only “against” a transaction). 
 
(b) Use of soliciting dealer arrangements  
 
Recently, there have been instances of soliciting dealer arrangements in connection with 
contested director elections, the most prominent examples being the 2013 proxy contest initiated 
by JANA Partners LLC for Agrium Inc. and the 2017 proxy contest initiated by PointNorth 
Capital Inc. for Liquor Stores N.S. Ltd. In each of those proxy contests, the issuer made 
payments to soliciting dealers only for votes cast in favour of the election of its own incumbent 
nominee directors and the soliciting dealer fees would only be paid if the incumbent slate was 
elected. 
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We understand that the use of soliciting dealer arrangements is not uncommon in take-over bids 
and plan of arrangement transactions. In a take-over bid transaction, the bidder may retain a 
dealer manager to form a group of soliciting dealers who receive compensation for soliciting 
securityholders to tender to the bid. In a plan of arrangement, either the target or the purchaser 
may pay the soliciting dealers a fee per security for securities voted in favour of the transaction. 
 
One rationale that issuers have given for entering into soliciting dealer arrangements is that it 
may be difficult to reach out to, and communicate directly with, retail investors who are 
objecting beneficial owners (OBOs) under National Instrument 54-101 Communication with 
Beneficial Owners of Securities of a Reporting Issuer (NI 54-101). While proxy solicitation 
firms retained by an issuer may be able to communicate with non-objecting beneficial owners, 
and may have insights with respect to holdings by significant holders, they are not able to contact 
retail OBOs. 
 
(c) IIROC rules  
 
Rule 42 Conflicts of Interest (Rule 42) of the Investment Industry Regulatory Organization of 
Canada (IIROC) imposes obligations on each “Approved Person” and each “Dealer Member”, 
in the event an existing or potential material conflict of interest has been identified. While IIROC 
indicates that its rules do not create a fiduciary standard, its rules do require that any material 
conflict be considered and addressed in a “fair, equitable and transparent manner, and consistent 
with the best interest of the client or clients”. If the material conflict of interest cannot be 
addressed in this manner, Rule 42 provides that the conflict must be avoided. Where a conflict 
has not been avoided, it must be disclosed to the client in all cases where a reasonable client 
would expect to be informed. However, IIROC guidance indicates disclosure alone does not 
resolve a conflict. 
 
(d) Canadian proxy solicitation rules 
 
National Instrument 51-102 Continuous Disclosure Obligations (NI 51-102) prohibits any 
person or company from engaging in proxy solicitation without mailing to securityholders a 
proxy circular containing prescribed information. “Solicit” is defined broadly to include 
“requesting a securityholder to execute or not execute a form of proxy” and “sending other 
communication to a securityholder under circumstances that to a reasonable person will likely 
result in the giving, withholding or revocation of a proxy”. 
 
NI 51-102 provides certain exclusions from the definition of “solicit”, such as 
 

• performing ministerial or professional services on behalf of a person or company 
soliciting a proxy; 
 

• sending, by an intermediary as defined in NI 54-101, the documents referred to in  
NI 54-101; and 
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• communicating, provided that the communication is not a solicitation by or on behalf of 

management of the reporting issuer [emphasis added], with securityholders as clients, by 
a person or company who gives financial, corporate governance or proxy voting advice in 
the ordinary course of business, provided that 
 

o the person or company discloses to the securityholder any significant relationship 
with the reporting issuer and any material interests the person or company has in 
relation to a matter on which advice is given, 

o the person or company only receives a special commission or remuneration from 
the recipients of the advice, and 

o the advice is not given by or on behalf of any person or company soliciting 
proxies. 

 
(e) Regulatory issues with soliciting dealer arrangements 
 
Soliciting dealer arrangements raise certain securities regulatory issues. From the perspective of 
the dealer, they raise issues respecting appropriate management of conflicts of interest as well as 
risks associated with potential solicitations of proxies. From the perspective of the issuer, 
soliciting dealer arrangements raise public interest-related questions as to whether those 
arrangements affect the integrity of the tendering process or securityholder vote, including by 
potentially being used to entrench the board and management. 
 
Request for Comments 
 
We welcome your comments and feedback on the use of soliciting dealer arrangements. In 
addition to any general comments you may have, we also invite comments on the following 
specific questions. 
 
General 
 

1. In what circumstances are soliciting dealer arrangements most typically used?  
 

2. What are the principal reasons for entering into soliciting dealer arrangements? 
 

3. Are soliciting dealer arrangement fees typically only paid in respect of votes “for” 
management’s recommendations? Is that appropriate in all circumstances?  Is there a 
reason to distinguish proxy contests in this regard? 
 

4. Are soliciting dealer arrangements important to the ability of issuers to contact retail 
OBOs? 
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Investment dealers and dealing representatives 
 

5. Do you think that the potential conflict of interest on the part of an investment dealer or a 
dealing representative can be effectively managed?  
 

a. If so, what steps should an investment dealer take to appropriately manage or 
avoid the conflict of interest?  What steps should a dealing representative take, 
beyond disclosure, to appropriately manage or avoid the conflict of interest? 

 
b. Does the answer differ depending on whether the transaction is 

i. a take-over bid tender, 
ii. a securityholder vote in relation to a merger or acquisition transaction, 

iii. a securityholder vote to amend the terms of a security, or 
iv. a securityholder vote in the context of a proxy contest? 

 
c. In the context of a securityholder vote in relation to a merger and acquisition 

transaction, does the answer to #5 differ depending on whether the fee is 
contingent on the securityholder voting in favour of the transaction and/or the 
transaction being approved? 

 
d. In the context of a proxy contest, does the answer to #5 differ if the fee is 

contingent on the securityholder voting in favour of management’s nominees 
and/or management’s nominees being elected? 

 
e. What type of communication and disclosure by investment dealers and dealing 

representatives should be made to the securityholder respecting the existence of a 
soliciting dealer arrangement? 

 
6. Do you think that there are circumstances in which it would never be appropriate for an 

investment dealer to enter into a soliciting dealer arrangement? If so, please discuss what 
such circumstances would be. 
 

7. Are soliciting dealer fees paid to investment dealers and/or dealing representatives in 
connection with securities held in managed accounts? If so, in what circumstances? 
 

8. How can investment dealers and dealing representatives participating in a soliciting 
dealer arrangement in respect of a proxy contest ensure compliance with the proxy 
solicitation rules?  
 

9. Are investment dealers and/or dealing representatives involved in proxy contests where a 
proxy solicitation firm has been retained? 
 

10. Do you believe that an investment dealer or a dealing representative has a responsibility 
to encourage its client to respond to proxy solicitations, rights offerings, take-over bids or 
other corporate transactions such as conversion of convertible securities? 
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Issuers  
 

11. Are there circumstances in which you think it would be contrary to the public interest or 
inconsistent with a board of directors’ fiduciary duties for an issuer to 
 

a. enter into a soliciting dealer arrangement? 
b. retain a proxy solicitation firm? 

 
If so, please discuss what such circumstances would be. 
 

12. Can a board of directors comply with its fiduciary duties if it pays soliciting dealer fees 
for all votes, including votes that are contrary to the board’s recommendation as to what 
is in the best interests of the corporation? 
 

13. Are there particular transactions which give rise to more or less concern with respect to 
the use of soliciting dealer arrangements, e.g.,  
 

a. a take-over bid tender, 
b. a securityholder vote in relation to a merger and acquisition transaction,  
c. a securityholder vote in relation to a merger and acquisition transaction, where the 

fee is contingent on the securityholder voting in favour of the transaction and/or 
the transaction being approved 

d. a securityholder vote in the context of a proxy contest, or 
e. a proxy contest, where the fee is contingent on the securityholder voting in favour 

of management’s nominees and/or management’s nominees being elected. 
 

14. What type of communication and disclosure should an issuer make to securityholders 
respecting the existence of a soliciting dealer arrangement? 
 

Please submit your comments in writing on or before June 11, 2018. If you are not sending your 
comments by email, please send a CD containing the submissions (in Microsoft Word format). 
 
Address your submission to all members of the CSA as follows: 
Alberta Securities Commission 
Autorité des marchés financiers 
British Columbia Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Financial and Consumer Services Commission (New Brunswick) 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories 
Office of the Yukon Superintendent of Securities 
Ontario Securities Commission 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 
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Please deliver your comments only to the addresses below. Your comments will be distributed to 
the other participating members of the CSA. 
 
Christopher Peng 
Legal Counsel, Corporate Finance 
Alberta Securities Commission 
Suite 600, 250 – 5th Street SW 
Calgary, Alberta  T2P 0R4 
christopher.peng@asc.ca 
 
The Secretary 
Ontario Securities Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario  M5H 3S8 
comment@osc.gov.on.ca 
 
Me Anne-Marie Beaudoin  
Corporate Secretary  
Autorité des marchés financiers  
800, rue du Square-Victoria, 22e étage  
C.P. 246, tour de la Bourse  
Montréal, Québec H4Z 1G3  
consultation-en-cours@lautorite.qc.ca 
 
We cannot keep submissions confidential because securities legislation in certain provinces 
requires publication of the written comments received during the comment period. All comments 
received will be posted on the websites of each of the Alberta Securities Commission at 
www.albertasecurities.com, the Ontario Securities Commission at www.osc.gov.on.ca and the 
Autorité des marchés financiers (www.lautorite.qc.ca). Therefore, if you do not want it 
published, you should not include personal information directly in your comments. It is 
important that you state on whose behalf you are making the submission. 
 
Questions 
 
Please refer your questions to any of the following: 
 
Christopher Peng 
Legal Counsel, Corporate Finance 
Alberta Securities Commission 
 (403) 297-4230 
christopher.peng@asc.ca 
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Denise Weeres 
Manager, Legal, Corporate Finance 
Alberta Securities Commission 
(403) 297-2930 
denise.weeres@asc.ca  
 
Jason Koskela 
Manager, Office of Mergers & Acquisitions 
Ontario Securities Commission 
(416) 595-8922 
jkoskela@osc.gov.on.ca 
 
Jordan Lavi 
Legal Counsel, Office of Mergers & Acquisitions 
Ontario Securities Commission 
(416) 593-8245 
jlavi@osc.gov.on.ca 
 
Alexandra Lee 
Senior Policy Advisor 
Direction du financement des sociétés 
Autorités des marchés financiers 
514 395-0337 1 877 525-0337, ext. 4465 
alexandra.lee@lautorite.qc.ca 
 
Gordon Smith  
Acting Manager, Legal Services  
British Columbia Securities Commission  
(604) 899-6656  
gsmith@bcsc.bc.ca 
 
Sonne Udemgba 
Deputy Director, Legal 
Securities Division, Financial and Consumer Affairs Authority of Saskatchewan 
(306) 787-5879 
sonne.udemgba@gov.sk.ca 
 
Sophia Mapara 
Legal Counsel 
The Manitoba Securities Commission, Securities Division 
(204) 945-0605 
sophia.mapara@gov.mb.ca 
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June 29, 2018 

Sent via electronic mail 
 
Alberta Securities Commission 
Autorité des marchés financiers 
British Columbia Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Financial and Consumer Services Commission (New Brunswick) 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories 
Office of the Yukon Superintendent of Securities 
Ontario Securities Commission 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward 
Island 
 
c/o 
 
Christopher Peng 
Legal Counsel, Corporate 
Finance 
Alberta Securities 
Commission 
Suite 600, 250 – 5th Street 
SW 
Calgary, Alberta T2P 0R4 
christopher.peng@asc.ca 

The Secretary 
Ontario Securities 
Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario M5H 3S8 
comments@osc.gov.on.ca 

Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité des marchés 
financiers 
800, rue du Square-Victoria, 
22e étage 
C.P. 246, tour de la Bourse 
Montréal (Québec) H4Z 1G3 
consultation-en-
cours@lautorite.qc.ca 

 
Re: CSA Staff Notice 61-303 and Request for Comment Soliciting Dealer Arrangements 
 
Dear Sirs and Mesdames: 
 
We have reviewed CSA Staff Notice 61-303 and Request for Comment Soliciting Dealer 
Arrangements and we thank you for the opportunity to provide our comments.  
 
Addenda Capital Inc. is a privately owned investment management firm responsible for 
investing more than $27 billion in assets for pension funds, insurance companies, 
foundations, endowment funds and third party mutual funds of major financial 
institutions. Addenda Capital supports the integrity and sustainability of financial markets 
through collaborative investor initiatives and public policy, regulatory and standards 
submissions. 
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General comments 
 
We believe that soliciting dealer arrangements can be in the public interest for some 

shareholder votes and to encourage the tendering of securities. We also agree that these 

arrangements raise certain securities regulatory issues. In particular, arrangments where 

any fee or consideration is contingent on the securityholder taking a specified action give 

rise to a number of possible conflicts (such as between a dealer and its clients or between 

a director and their corporation’s best interests). As such, we support the prohibition of 

soliciting dealer arrangments in all instances where the fee or other consideration is 

contingent on “success” and/or on a specific action taken by a securityholder. 

Thank you for the opportunity to comment on CSA Staff Notice 61-303 Soliciting Dealer 
Arrangements. If you would like to discuss our comments, please do not hesitate to 
contact me at +1 647-253-1029 or b.minns@addendacapital.com. 
 
Yours Sincerely, 

Brian Minns, CFA 
Manager, Sustainable Investing 
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June 7, 2018     
     
BY EMAIL 
 
Alberta Securities Commission  
Autorité des marchés financiers  
British Columbia Securities Commission  
Financial and Consumer Affairs Authority of Saskatchewan  
Financial and Consumer Services Commission (New Brunswick)  
Manitoba Securities Commission  
Nova Scotia Securities Commission  
Nunavut Securities Office  
Office of the Superintendent of Securities, Newfoundland and Labrador  
Office of the Superintendent of Securities, Northwest Territories  
Office of the Yukon Superintendent of Securities  
Ontario Securities Commission  
Superintendent of Securities, Department of Justice and Public Safety, Prince 
Edward Island  
 
Christopher Peng, Legal Counsel, Corporate Finance  
Alberta Securities Commission  
Suite 600, 250 – 5th Street SW  
Calgary, Alberta T2P 0R4  
christopher.peng@asc.ca 
 
The Secretary                                           Me  Anne-Marie Beaudoin  
Ontario Securities Commission               Corporate Secretary  
20 Queen Street West                              Autorité des marches financiers  
22nd Floor                                               800, rue du Square-Victoria, 22e étage 
Toronto, Ontario M5H 3S8                     C.P. 246, tour de la Bourse  
Email: comments@osc.gov.on.ca           Montréal (Québec) H4Z 1G3  
                                                       Email: consultation-en-cours@lautorite.qc.ca 
 
Dear Sirs/Mesdames: 
 
Re: CSA Staff Notice 61-303 and Request for Comment – Soliciting Dealer 

Arrangements (the “Consultation”) 
 

The Canadian Advocacy Council1 for Canadian CFA Institute2 Societies (the 
CAC) appreciates the opportunity to provide the following general comments on the 
Consultation. 

                                                        
1The CAC represents more than 15,000 Canadian members of CFA Institute and its 12 Member Societies across 
Canada. The CAC membership includes portfolio managers, analysts and other investment professionals in Canada 
who review regulatory, legislative, and standard setting developments affecting investors, investment professionals, and 
the capital markets in Canada. See the CAC's website at http://www.cfasociety.org/cac.  Our Code of Ethics and 
Standards of Professional Conduct can be found at http://www.cfainstitute.org/ethics/codes/ethics/Pages/index.aspx. 
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We are concerned with soliciting dealer arrangements where investment dealers 

are compensated for successfully soliciting a vote in favour of a matter requiring security 
holder approval, whereby security holders may be persuaded to vote in a manner which, 
in their unique circumstances, is unfavourable to them.   

 
The Consultation notice indicates that issuers have argued it may be difficult to 

reach out to retail investors who are objecting beneficial owners, and we understand why 
issuers would like to increase engagement during particular votes.  However, by tying the 
dealer fee to the success of soliciting a particular vote, rather than for making the 
beneficial holder aware of the upcoming meeting or regardless of the vote cast, it creates 
a material conflict of interest for the dealers. The arrangement may comprise the dealers’ 
ability to offer unbiased advice to shareholders as the advice is not independent of 
financial gain and thus firms may be benefitting from the assets of their clients in a 
manner that does not reflect their clients’ best interests.  These conflicts may not be 
controllable or dealt with appropriately through disclosure.   

 
At a minimum, investment dealers and their representatives should provide clear 

and prominent disclosure to investors respecting the existence of a soliciting dealer 
arrangement, as well as details with respect to the fee arrangement. Guidance could be 
taken from the requirements of Division 3 of National Instrument 31-103 Registration 
Requirements, Exemptions and Ongoing Registrant Obligations (“NI 31-103”) with 
respect to referral arrangements, which raises some similar conflict of interest issues for 
registrants.  For example, s. 13.10 of NI 31-103 would require disclosure of information 
such as any conflicts of interest resulting from the relationship between the parties to the 
agreement, the method of calculating the referral fee and, to the extent possible, the 
amount of the fee, as well as any other information that a reasonable client would 
consider important in evaluating the referral arrangement. 

 
In addition to the conflicts raised, the issues with respect to security holder voting 

mechanism are more widespread.  The proper functioning of the proxy voting system, 
including accurate vote tracking and entitlement attribution, is, in our view, an essential 
part of our capital markets. A well run proxy voting system contributes to investor 
confidence and the integrity of our markets.  We have previously expressed our concerns 
with respect to the proxy voting infrastructure as a whole, including with respect to CSA 
Multilateral Staff Notice 54-304 Final Report on Review of the Proxy Voting 
Infrastructure and Request for Comments on Proposed Meeting Vote Reconciliation 
Protocols, which were intended in part to set out responsibilities for parties such as 
intermediaries to enhance the accuracy of the vote reconciliation process.  Other issues 

                                                                                                                                                                     
 
2 CFA Institute is the global association of investment professionals that sets the standard for professional excellence 
and credentials. The organization is a champion for ethical behavior in investment markets and a respected source of 
knowledge in the global financial community. The end goal: to create an environment where investors’ interests come 
first, markets function at their best, and economies grow. CFA Institute has more than 155,000 members in 165 
countries, including more than 148,900 CFA charterholders and 149 member societies. For more information, visit 
www.cfainstitute.org. 
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that have been identified include the fact that intermediaries, including dealers, may not 
have consistently accurate records relating to vote entitlements at the outset, resulting in 
inaccurate information floating down the chain.  We look forward to additional guidance 
from the CSA in this important area.       

 
Concluding Remarks 
 

We thank you for the opportunity to provide these comments. We would be happy 
to address any questions you may have and appreciate the time you are taking to consider 
our points of view.  Please feel free to contact us at cac@cfacanada.org on this or any 
other issue in future.   
 
(Signed) The Canadian Advocacy Council for  

   Canadian CFA Institute Societies  
 
The Canadian Advocacy Council for  
Canadian CFA Institute Societies 
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I Canadian Coalition for I
GOOD GOVERNANCE

THE VOICE OF THE SHAREHOLDER

June 19, 2018

British Columbia Securities Commission
Alberta Securities Commission
Autorité des marches financiers
Financial and Consumer Affairs Authority of Saskatchewan
Financial and Consumer Services Commission (New Brunswick)
Manitoba Securities Commission
Nova Scotia Securities Commission
Nunavut Securities Office
Office of the Superintendent of Securities, Newfoundland and Labrador
Office of the Superintendent of Securities, Northwest Territories
Office of the Yukon Superintendent of Securities
Ontario Securities Commission
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island

Christopher Peng
Legal Counsel, Corporate Finance
Alberta Securities Commission
Suite 600, 250— 5th St5reet SW
Calgary, Alberta T2P 0R4
Christopher.pena@asc.ca

The Secretary
Ontario Securities Commission
20 Queen Street West
22nd Floor
Toronto, Ontario M5H 358
comments~osc.gov.on.ca

Me Anne-Marie Beaudoin
Corporate Secretary
Autorité des marches financiers
800, rue du Square-Victoria, 22e étage
C.P. 246, tour de Ia Bourse
Montréal (Québec) R4Z 1G3
consu Itation-en-cou rs@lautorite.gc.ca
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Dear Madam/Sir:

Re: CSA Staff Notice 61-303 and Request for Comment
Soliciting Dealer Arrangements

We have reviewed the CSA Staff Notice 61-303 and Request for Comment Soliciting Dealer
Arrangements (“Request for Comment”) released April 12, 2018 and we thank the Canadian
Securities Administrators (“CSA”) for the opportunity to provide you with our comments.

CCGG’s members are Canadian institutional investors that together manage approximately $4
trillion in assets on behalf of pension funds, mutual fund unit holders, and other institutional
and individual investors. CCGG promotes good governance practices in Canadian public
companies in order to best align the interests of boards and management with those of their
shareholders. We also seek to improve Canada’s regulatory framework to promote the
efficiency and effectiveness of the Canadian capital markets. A list of our members is attached
to this submission.

Overview

CCGG is pleased that the CSA is undertaking a review of issues associated with soliciting dealer
arrangements. When issuers pay dealers a fee for securities successfully solicited from
shareholders in connection with a shareholder vote or tendering to a takeover bid, the
arrangements can give rise from the perspective of issuers and, of course, their shareholders, to
public interest-related concerns that the integrity of the shareholder vote or tendering process
is affected. From the dealers’ perspective, the arrangements can also give rise to conflict of
interest issues.

CCGG has publicly condemned’ the practice of soliciting dealer arrangements in the context of
proxy contests where an issuer’s board of directors has authorized the payment of fees to
dealers ëontingent on shareholders voting their shares in a particular manner or on a specific
outcome, namely, only if the shareholders vote in favour of the issuer’s board nominees and/or
only if the board nominees are successfully elected. CCGG views such ‘vote -buying’
arrangements as unethical and likely inconsistent with directors’ fiduciary duty by using
company resources to entrench themselves. Such arrangements are always unacceptable.

The Request for Comment also seeks comment on soliciting dealer arrangements more broadly:
(i) regardless of whether the payment of fees is contingent on a particular vote or outcome, and

‘“Agrium payments don’t pass the ‘smell test”, Globe and Mail, July 4,2013 here
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(ii) in contexts other than proxy contests such as take-over bids and merger or acquisition
transactions. In this submission, we provide our views on the narrower issue of ‘vote buying’ in
proxy contests as well as on the appropriateness of soliciting dealer arrangements in other
circumstances. In addition to general comments, we provide responses to specific questions in
the Request for Comment that we believe fall appropriately within CCGG’s expertise and
mandate.
Note that wefollow the numbering found in the Request for Comment and do not answer
every question.

The justification for soliciting dealer arrangements

Soliciting dealer arrangements are sometimes justified on the basis that without them it can be
challenging for issuers to contact retail objecting beneficial owners to encourage them to vote
and also to encourage shareholders to vote in order to meet quorum requirements: on that
rationale, paying dealers to solicit shareholders’ votes is a matter of ensuring that shareholders
exercise their franchise, an uncontroversial benefit for both issuers and shareholders. Of
course, this goal is furthered regardless of whether payment of soliciting dealer fees are
contingent on the manner in which the franchise is exercised or the final vote outcome.
Payments made to simply “get the vote out” — and that are not conditional on voting for a
particular end (for the existing board of directors, for example) - avoid ethical issues around the
integrity of the vote and potential conflicts of interest. Accordingly, CCGG has no objections to
soliciting dealer arrangements where the sole purpose is to get shareholders to exercise their
franchise and the arrangements are not structured in a way that is intended to influence the
vote or tender. We suggest that adopting this standard is a simple and straightforward way to
avoid the ethical issues associated with soliciting dealer arrangements, from the perspectives of
issuers, shareholders and dealers, while meeting the legitimate objectives of such
arrangements.

Investment dealers and dealing representatives

Soliciting dealer arrangements in line with the standard set out above do not raise ethical issues
for investment dealers and dealing representatives. It is our view, however, that when
investment dealers and dealing representatives enter into soliciting dealer arrangements
pursuant to which payment is contingent on eliciting a certain vote from the dealer’s client, a
potential conflict of interest is created between the dealers or representatives arid the client.
This conflict does not abate where different divisions of the same parent entity are involved in
advising the client and soliciting their vote — the ultimate source of the dealer’s access to the
shareholder is the advisor/shareholder client relationship. The relationship is the reason that
shareholders will listen to the dealer’s voting recommendations in the first place. In that
relationship, dealers have an obligation to work in the client’s interests; in these circumstances,
that means that any voting recommendation must be intended to enhance the value of the share
to which the vote is attached. If compensation is tied to the recommendation, it becomes
impossible for all practical purposes to confidently determine whether the recommendation is

3
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untainted by potential conflict. Potential conflict is not resolved by a dealer’s sincere belief that
the voting recommendation offered is in fact the best option for enhancing share value. It is
impossible to police or gauge that sincerity and far better to remove the potential conflict.

5. Do you think that the potential conflict of interest on the part of an investment dealer or
a dealing representative can be effectively managed?

The only kind of disclosure that could approach sufficiently addressing this potential conflict of
interest would be impractical and impossible to monitor. The dealers or representatives would
have to disclose in every solicitation conversation the facts that they are being paid to encourage
the client to vote in a certain way, who is paying them, the amount and any minimums or
maximums and whether fees are contingent on how the client votes. Even if this high standard
of disclosure is met, human nature being what it is, it is unlikely that the information being
offered by the dealer can be entirely objective and free from being influenced by knowledge of
the source of compensation. So, as stated above, CCGG believes that the simpler and better
solution is to remove the conflict and prohibit one-sided soliciting dealer arrangements as the
only way of effectively managing the potential conflict. In fact, we understand that the
investment and broker arms of at least one of Canada’s largest banks has already taken the step
of forbidding such arrangements. We see no reason why this should not become the practice at
all financial institutions by making this result a regulatory requiremeni. Importantly, regulation
of this sort can in no way be viewed as increasing regulatory burden.

We have heard the argument that the amounts involved for investment dealers and
representatives in soliciting dealer arrangements are so small that they are unlikely to influence
them to go against their principles and try to solicit votes which they do not already think are the
right way to go. We make two comments in connection with this argument: (i) if soliciting dealer
arrangements do not work, common sense suggests that they would not exist and (U) we have
been told that while proxy solicitation fees (which are disclosed in the proxy circular and do not
present the same potential conflicts of interest) average around $35,000, it costs approximately
$150,000 to set up a soliciting dealer arrangement, which is not a negligible amount and too
much to spend if issuers do not believe in their efficacy.

b. Does the answer differ depending on whether the transaction is
(i) a take-over bid tender,
CO a securityholder vote in relation to a merger or acquisition transaction,
(iii) a securityholder vote to amend the terms of a security or
(iv)a security holder vote in the context of a proxy context?

While CCGG prefers that a universal standard apply, CCGG is of the view that in cases of hostile
takeover tenders both the bidder and the target company may be permitted to enter one-sided
soliciting dealer arrangements provided that there is full and complete disclosure of the
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payments by each side as described above. An argument can be made that hostile take-over bid
tenders differ in relevant ways from other forms of transactions for purposes of assessing
whether contingent payments are acceptable or pose ethical obstacles. In the case of hostile take
over tenders, the bidder will have issued a dissident proxy circular which will be countered by
management’s circular so that access to the arguments and rationale of both sides is publicly
available. Since the hostile bidder will typically enter into soliciting dealer arrangements in order
to encourage the target shareholders to tender to the bid, it could be argued that the target
company should be able to level the playing field by soTiciting votes for its position.

However, in the situations referred to in (ii) to (iv) above, one-sided soliciting dealer
arrangements should be prohibited.

(c) in the context of a securityholder vote in relation to a merger and acquisition
transaction, does the answer to #5 differ depending on whether the fee is contingent on
the securityholder voting in favour of the transaction and/or the transaction being
approved?

See above.

(d) in the context of a proxy contest, does the answer to #5 differ if the fee is
contingent on the securityholder voting in favour of management’s nominees and/or
management’s nominees being elected?

See above

(e) What type of communication and disclosure by investment dealers and dealer
representatives should be made to the securityholder respecting the existence of a
soliciting dealer arrangement?

See above

6. do you think that there are circumstances in which it would never be appropriate for an
investment dealer to enter into a soliciting dealer arrangement? If so, please discuss what such
circumstances would be?

As discussed above, it is never appropriate for an investment dealer to enter into a soliciting
dealer arrangement where the fees paid are dependent on a particular vote or outcome, with
the possible exception of hostile takeover bids and only then if full disclosure is made by the
dealer in each individual solicitation.

10. do you believe that an investment dealer or a dealing representative has a responsibility
to encourage its client to respond to proxy solicitations, rights offerings, take-over bids, or other
corporate transactions such as conversion of convertible securities?
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investment dealers have a responsibility to protect and enhance their clients’ investments. CCGG
believes that the shareholder franchise is an important part of share value and thus the dealer
should encourage shareholders to exercise that franchise as part of protecting that value.

Issuers

As discussed above under Overview, CCGG believes that, from the issuer’s perspective as well
as the shareholder’s, the practice of issuers paying dealers for soliciting in proxy contests only
when a vote or outcome is favourable to the issuer’s director nominees is not ethical. Further,
in other transactions (such as mergers and acquisitions or amending the terms of a security),
because the position is being recommended by management and there will inevitably be
benefits for management and the board to some extent over the path the issuer is not
recommending, a conflict arises that is similar to, but less egregious or obvious, than that which
arises in proxy contests. It is therefore appropriate that one-sided soliciting dealer
arrangements be prohibited in situations other than proxy contexts as well, with the possible
exception of hostile takeover bids. Paying dealers fees regardless of the nature of the vote or
outcome, however, is acceptable.

Specific questions

11. Are there circumstances in which you think it would be contrary to the public interest or
inconsistent with a board of directors’ fiduciary duties for an issuer to:

a. Enter into a soliciting dealer arrangement?
It is contrary to the public interest and inconsistent with a board of directors’ fiduciary duties to
enter into any soliciting dealer arrangements where the payment of fees is conditional on the
direction or outcome of the vote or tender, with the possible exception of hostile takeover bids
(see below).

12. Can a board of directors comply with its fiduciary duties if it pays soliciting dealer fees
for all votes, including votes that are contrary to the board’s recommendation as to what is in
the best interest of the corporations?

The question reflects a misunderstanding of the respective roles and obligations of the board
and shareholders. Corporate and securities statutes establish that certain decisions ultimately
belong to shareholders: the right to elect directors, to tender to a bid, to approve a merger or
acquisition, etc. The board’s role in these circumstances is circumscribed: while directors may
recommend a particular course of action and use the company’s resources to communicate
that recommendation, the decision ultimately belongs to shareholders. As far as CCGG is
aware, directors’ duties do not require them to ensure that shareholders vote or tender in a
specific way. If our understanding is correct, then there would not be a breach of fiduciary duty
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if a board pays soliciting dealer fees that are not one-sided and are intended simply to
encourage shareholders to exercise their franchise as they see fit.

13. Are there particular transactions which give rise to more or less concern with respect to
the use of soliciting dealer arrangements, e.g.,

a. a take-over bid tender
b. a securityholder vote in relation to a merger and acquisitions transaction
c. a securityholder vote in relation to a merger and acquisition transaction, where the fee

is contingent on the securityholder voting in favour of the transaction and/or the transaction
being approved.

d. a securityholder vote in the context of a proxy contest or
e. a proxy context where the fee is contingent on the securityholder voting in favour of

management’s nominees and/or management’s nominees being elected.

From the perspective of issuers and shareholders, the use of soliciting dealer arrangements by
hostile bidders differs from target issuers with respect to hostile take-over bids, in that the
bidder paying the fees under the arrangement does not have a fiduciary duty to the
shareholders whose support is being sought. Consequently, the ethical problem with
conditional payments with respect to the bidder’s arrangements is restricted to the relationship
between the soliciting dealer and the shareholder as the client.

14. what type of communication and disclosure should an issuer make to securityholders
respecting the existence of a soliciting dealer arrangements?

Assuming that one-sided soliciting dealer arrangements are prohibited (with the possible
exception of hostile takeover bids, for which the appropriate disclosure is described above), for
all other soliciting dealer arrangements issuers should provide full disclosure to shareholders of
the arrangements in the proxy circular that describes the is~ue or transaction to which the
arrangements relate: the amount of fees and all material terms of payment (any minimums or
maximums etc.).

Conclusion

In summary, CCGG has no objections to soliciting dealer arrangements that pay fees for
returning a vote or tender provided that the fees are not contingent on shareholders voting a
particular way or tendering or on a specific outcome. We believe that arrangements pursuant
to which fees are payable only if the vote or outcome goes a certain way should be prohibited
for the reasons outlined above, with the possible exception of hostile takeover tenders.

We thank you again for the opportunity to provide you with our comments. If you have any
questions regarding the above, please feel free to contact our Director of Policy Development,
Catherine McCall at 416.868.3582 orcmccall@ccgg.ca.
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Yours very truly,

t~Iie Cays, CFA
Vice-Chair of the Board
Canadian Coalition for Good Governance
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CCGG MEMBERS - June 2018

Alberta Investment Management Corporation (AIMCo)
Alberta Teachers’ Retirement Fund (ATRF)
Archdiocese of Toronto
BlackRock Asset Management Canada Limited
BMO Asset Management Inc.
BNY Mellon Asset Management Canada Ltd.
Burgundy Asset Management Ltd.
Caisse de depot et placement du Québec
Canada Pension Plan Investment Board (CPPIB)
Canada Post Corporation Registered Pension Plan
CIBC Asset Management Inc.
Colleges of Applied Arts and Technology Pension Plan (CAAT)
Connor, Clark & Lunn Investment Management Ltd.
Desjardins Global Asset Management
Fiera Capital Corporation
Franklin Templeton Investments Corp.
Galibier Capital Management Ltd.
Greystone Managed Investments Inc.
Healthcare of Ontario Pension Plan (HOOPP)
Hillsdale Investment Management Inc.
Investment Management Corporation of Ontario (TMCO)
Industrial Alliance Investment Management Inc.
Jarislowsky Fraser Limited
Leith Wheeler Investment Counsel
Lincluden Investment Management Limited
Mackenzie Financial Corporation
Manulife Asset Management Limited
NAV Canada
Northwest & Ethical Investments L.P. (NET Investments)
OceanRock Investments Inc.
Ontario Municipal Employee Retirement System (OMERS)
Ontario Teachers’ Pension Plan (OTPP)
OPSEU Pension Trust
PCJ Investment Counsel Ltd.
Pier 21 Asset Management Inc.
Pension Plan of the United Church of Canada Pension Fund
Pier 21 Asset Management Inc.
Public Sector Pension Investment Board (PSP Investments)
QV Investors Inc.
RBC Global Asset Management Inc.
Regimes de retraite de la Société de transport de Montréal (STM)
Scotia Global Asset Management
Sionna Investment Managers Inc.

9

IN
C

LU
D

ES C
O

M
M

EN
T LETTER

S



State Street Global Advisors, Ltd. (SSgA)
Sun Life Institutional Investments (Canada) Inc.
TD Asset Management Inc.
Teachers Retirement Allowances Fund
UBC Investment Management Trust Inc.
University of Toronto Asset Management Corporation
Vestcor Inc.
Workers’ Compensation Board - Alberta
York University
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155 Wellington Street West 
Toronto, ON M5V 3J7 Canada 
 
dwpv.com 

 

 

 

June 11, 2018 

BY E-MAIL 

Alberta Securities Commission 
Autorité des marchés financiers 
British Columbia Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Financial and Consumer Services Commission (New Brunswick) 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories 
Office of the Yukon Superintendent of Securities 
Ontario Securities Commission 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 

Dear Sirs/Mesdames: 

Re: CSA Staff Notice 61-303 and Request for Comment – Soliciting Dealer Arrangements 

We are writing in response to CSA Staff Notice 61-303 and Request for Comment – Soliciting Dealer 
Arrangements issued on April 12, 2018, pursuant to which the Canadian Securities Administrators 
(CSA) requested comments regarding certain issues identified by staff in respect of the use of soliciting 
dealer arrangements in proxy contests and corporate transactions. We appreciate the opportunity to 
provide this comment letter and hope that our submissions will be of assistance.  

Use of Soliciting Dealer Arrangements 

Merger and Acquisition Transactions 

Soliciting dealer arrangements first gained prominence in the context of take-over bids. Under these 
arrangements, all members of the Investment Industry Regulatory Organization of Canada (IIROC) are 
invited to form a soliciting dealer group by the bidder or the issuer in order to encourage shareholders 
to tender their shares to the offer. The broker-dealers participating in the soliciting dealer group are 
compensated, on a commission basis, based on the number of shares their respective clients tender to 
the offer. The primary purpose of these arrangements is to increase the likelihood that the minimum 
tender condition will be satisfied. Minimum tender conditions typically require that at least two-thirds of 
the shares be tendered to the offer such that the bidder can take up enough shares under the take-over 
bid to carry out a subsequent acquisition transaction and become the sole shareholder of the issuer. 
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The formation of soliciting dealer groups in the context of take-over bids is premised on the assumption 
that most broker-dealers will not proactively reach out to their clients to obtain instructions on whether 
to tender their shares to an offer unless they receive some form of financial incentive. This was 
especially true prior to the widespread use of the book-based system currently maintained by CDS 
Clearing and Depository Services Inc. (CDS), when many shareholders held their shares in certificated 
form. At the time, the tendering process was much more labour-intensive than it is today and soliciting 
dealer fees helped offset the back-office costs associated with submitting letters of transmittal and 
surrendering share certificates in connection with tendering shares to a take-over bid.  

Our experience is that the ability of retail shareholders to tender their shares electronically through the 
procedures for book-entry transfer established by CDS, coupled with the ever-increasing stake that 
institutional shareholders hold in public issuers, has significantly reduced the use of soliciting dealer 
arrangements in take-over bids. The practice of establishing a soliciting dealer group has become a 
fairly rare occurrence limited to target issuers with a substantial retail shareholder base. 

We are also aware of situations where soliciting dealer groups have been formed by bidders or issuers 
in the context of merger and acquisition transactions that proceed by way of plan of arrangement. 
However, our experience is that this practice is quite infrequent. The soliciting dealer fees paid in the 
context of these corporate transactions are similar to those paid in connection with take-over bids, with 
broker-dealers typically receiving a commission for each vote cast by their respective clients in favour 
of the approval of the transaction. While the level of shareholder participation required for a quorum at a 
shareholders’ meeting called to consider a plan of arrangement is rarely an obstacle to these 
transactions, like take-over bids, soliciting dealer arrangements can serve to increase shareholder 
participation and the level of shareholder approval for the transaction. Soliciting dealer arrangements 
are more likely used in this context for tactical purposes in order to encourage votes in the favour of, or 
against, a contested plan of arrangement, including in situations where there are competing offers for 
control of the issuer.  

Contested Director Elections 

We are aware of three instances where soliciting dealer arrangements have been entered into in 
connection with a Canadian proxy contest for the election of the directors of an issuer: 

1. Octavian Advisors, LP’s efforts to elect four of the eight directors of Enercare Inc. in 2012;  
2. JANA Partners LLC’s efforts to elect five of the 12 directors of Agrium Inc. in 2013; and 
3. PointNorth Capital Inc.’s efforts to elect six of the eight directors of Liquor Stores N.A. Ltd. 

(now Alcanna Inc.) in 2017. 

In all three of these proxy contests, the issuer entered into soliciting dealer arrangements to help 
secure the election of its entire slate of nominees. These arrangements all provided for the payment of 
a commission (subject to specified minimum and maximum amounts) to each broker-dealer for each 
vote cast by its clients in favour of the issuer’s nominees, and conditional on all of the issuer’s 
nominees being elected.  
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The approach to disclosure taken by each issuer in respect of the soliciting dealer arrangements 
entered into in connection with these proxy contexts varied in several noteworthy ways.  

Each of Enercare and Liquor Stores issued a press release announcing, among other things, the 
formation of a soliciting dealer group a little less than two weeks prior to its shareholders’ meeting. 
Enercare stated in its press release that a soliciting dealer group had been formed to solicit proxies on 
its behalf and disclosed the fees payable to the broker-dealers for each vote cast against Octavian’s 
proposal. The management information circular prepared by Enercare in connection with the meeting 
was not amended or supplemented to include information about the soliciting dealer arrangements.  

The press release issued by Liquor Stores stated that the broker-dealers would be compensated for 
time spent reaching out to their clients to alert them of the importance of voting in favour of Liquor 
Store’s nominees, but failed to disclose the amount of the soliciting dealer fees or the conditions 
associated with their payment. Liquor Stores only disclosed the specifics of the fees payable to the 
broker-dealers in a supplement to its management information circular, which was filed shortly after the 
issuance of its press release.  

Agrium did not issue a press release or update its management information circular upon the formation 
of its soliciting dealer group. The public only learned of Agrium’s soliciting dealer arrangements 18 days 
after the arrangements were entered into, when they were brought to JANA’s attention. JANA 
immediately issued a press release disclosing such arrangements, including the fees payable to the 
broker-dealers should Agrium’s entire slate of nominees be elected. It should be noted that JANA 
became aware of Agrium’s soliciting dealer arrangements on a holiday weekend with only five days 
remaining prior to the proxy cut-off for the shareholders’ meeting. 

Considerations in Contested Director Elections  

We are of the view that the CSA should primarily be concerned with the potential issues that arise in 
connection with the use of soliciting dealer arrangements in contested director elections. The following 
paragraphs set out certain key considerations that we have identified that arise in such proxy contests, 
from the perspectives of each of (i) the directors and officers of the issuer, (ii) the dissident 
shareholders, and (iii) the broker-dealers.  

Directors and Officers  

The decision whether to use corporate resources to enter into soliciting dealer arrangements in 
contested director elections must ultimately be made by the directors and officers of an issuer in a 
manner consistent with the discharge of their fiduciary duties.  

Reasonable expenses incurred by an issuer in the normal course to prepare disclosure aimed at 
informing its shareholders of the recommendations of the board of directors in response to a dissident 
shareholder proposal would generally be considered a proper use of corporate resources. This would 
customarily include retaining legal counsel, financial advisors, proxy solicitors, public relations firms and 
any other advisors that the board of directors might, in its proper business judgment, deem necessary 
to help it articulate its views and analysis and advance its recommendation to shareholders. There are, 
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however, limits to this authority and the actions taken by the directors and officers in response to a 
dissident shareholder proposal must be consistent with their statutory and common law duties.  

When directors are responsible for overseeing a proxy contest in respect of their own re-election, an 
inherent conflict of interest arises that casts doubts as to whether it is in the best interests of the issuer 
to use corporate resources to compensate broker-dealers to secure votes solely in favour of their 
re-election. The election of the directors who will be charged with overseeing the business and affairs of 
the issuer is the purview of the shareholders, and any actions that could reasonably lead to the 
entrenchment of the current directors are unlikely to be in the best interests of the issuer. 

In Blair v. Consolidated Enfield Corp., the Supreme Court of Canada held that the best interests of an 
issuer in the context of a contested shareholders’ meeting “centre solely on the maintenance of the 
integrity and propriety of the voting procedure”.1 Although this case dealt with the conduct of the 
chairman at a contested shareholders’ meeting, this principle also helps guide the conduct of directors 
and officers leading up to the meeting, including in respect of the manner in which proxies are solicited. 

The payment of soliciting dealer fees by an issuer solely to secure votes in favour of the election of its 
nominees could be viewed as undermining the integrity of the voting process. The financial incentives 
created by such fees could unduly influence certain broker-dealers and encourage them to advise their 
clients to cast votes in favour of the issuer’s entire slate of nominees, irrespective of their own 
independent assessment of the dissident shareholder proposal or whether they are of the view that the 
re-election of the issuer’s nominees would be in the best interests of their clients.  

The fees paid by an issuer to broker-dealers under soliciting dealer arrangements should be 
distinguished from the fees paid by an issuer to a proxy solicitation firm. A proxy solicitor is typically 
compensated based on the number of outgoing calls made to shareholders, whereas broker-dealers 
participating in a soliciting dealer group are compensated based on the number of votes actually cast 
by their clients. Although both fees are ostensibly paid to help the issuer secure proxies in favour of the 
election of its nominees, a major difference lies in the relationship between the intermediaries and the 
shareholders. A proxy solicitor is clearly an agent of the issuer and is generally recognized as such. A 
broker-dealer, on the other hand, is more likely viewed by its client as his or her own objective trusted 
advisor. As a consequence, shareholders are much more likely to defer to the advice of a broker-dealer 
than a proxy solicitor with whom they are unlikely to have an existing relationship. Many retail 
shareholders view their broker-dealer as a trusted advisor and are likely to act on its advice, regardless 
of whether the broker-dealer has disclosed that it may receive a commission if the shareholder submits 
a proxy in favour of the issuer’s nominees.  

If an issuer has legitimate concerns that its retail shareholders would be unable to adequately 
participate in a contested director election without the formation of a soliciting dealer group, many of the 
concerns expressed in the preceding paragraphs could be overcome by paying the soliciting dealer 
fees to the broker-dealers irrespective of how their clients vote. This would abate any concerns that the 

                                                           
1  [1995] 4 S.C.R. 5 at para. 43. 
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directors are improperly using corporate resources to entrench themselves. In addition, the 
consideration offered to the broker-dealers could incentivise them to proactively reach out to their 
clients and provide them with unbiased advice on how to vote. This in turn, would foster participation by 
“objecting beneficial owners” (OBOs) – shareholders not directly identifiable or reachable by the issuer 
– consistent with the principle of shareholder democracy, a purpose frequently proffered to justify 
soliciting dealer arrangements. 

An issuer that has entered into soliciting dealer arrangements in connection with a shareholders’ 
meeting is required to adequately disclose the particulars of such arrangements, including the fees 
payable to the broker-dealers and the circumstances in which such fees will be paid, in accordance with 
its continuous disclosure obligations under National Instrument 51-102 – Continuous Disclosure 
Obligations (NI 51-102). This would include issuing a press release setting out this information and 
filing and delivering a management information circular (or a supplement) in connection with the 
shareholders’ meeting containing the information necessary to comply with applicable corporate and 
securities laws prior to the broker-dealers beginning to reach out to their clients to solicit their proxies 
on behalf of management. Given the approach taken in the Enercare, Agrium and Liquor Stores proxy 
contests, we are of the view that a pronouncement by the CSA to this effect is warranted. In addition, 
we believe that the CSA should provide guidance regarding the timing of such disclosure to ensure that 
shareholders have sufficient time to consider the information and make a fully-informed decision on that 
basis. Ensuring timely disclosure is especially important given the complexity of the issues under 
consideration and the delays often associated with intermediaries and beneficial shareholders 
submitting and revoking proxies or voting information forms. 

Dissident Shareholders 

We are not aware of a proxy contest in Canada where dissident shareholders have formed a soliciting 
dealer group to help secure votes from other shareholders for their director nominees. That said, there 
are currently no barriers that would prevent dissident shareholders from entering into soliciting dealer 
arrangements. 

Dissident shareholders are differently situated than issuers in contested director elections. Dissident 
shareholders are not constrained by fiduciary duties owed to other shareholders or the issuer. Nor are 
they using other shareholders’ resources; instead, they are using their own resources to advance 
proposals in an effort to institute corporate change, the costs of which can be significant for the 
dissident (while the benefits of a successful outcome accrue to all shareholders). They are thus able to 
act in a self-interested manner. The success of the dissident shareholders is typically dependent on 
them being able to communicate their plans to, and secure the support of, the issuer’s other 
shareholders, in circumstances where the dissident shareholders may not have the same access to 
information in respect of the issuer and its stakeholders as the issuer itself. As a result, many of the 
considerations that an issuer’s directors and officers must take into account when considering soliciting 
dealer arrangements are not applicable to dissident shareholders.  

That said, from the perspective of the broker-dealer, as discussed below, the payment of soliciting 
dealer fees by a dissident shareholder to a broker-dealer solely to secure votes in favour of the election 
of the dissident’s nominees presents the same conflict of interest issues for the broker-dealer and 
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potential to undermine the voting process as when such fees are paid by an issuer solely to secure 
votes in favour of its nominees. As previously mentioned, the financial incentives created by such fees 
have the potential to unduly influence broker-dealers and encourage them to advise their clients to vote 
their shares in favour of the dissident nominees, regardless of their own independent assessment of the 
dissident proposal.  

We are also of the view that dissident shareholders should be held to similar disclosure standards as 
issuers, which would include the requirement to issue timely and sufficiently detailed press releases 
and proxy circulars as necessary to comply with applicable corporate and securities laws prior to the 
broker-dealers being able to reach out to their clients to solicit their proxies in favour of dissident 
nominees.  

Broker-Dealers 

Once a soliciting dealer group has been formed, broker-dealers must consider and address any 
conflicts of interest that might arise as a result of the consideration they will receive for votes cast by 
their clients. IIROC Rule 42 – Conflicts of Interest provides that broker-dealers must address “existing 
or potential material conflicts of interest in a fair, equitable and transparent manner, and considering the 
best interests of the client.” If a material conflict of interest cannot be addressed in this manner, IIROC 
Rule 42 requires that the conflict be avoided. Broker-dealers are also required under IIROC Rule 42 to 
disclose material conflicts of interest in all cases where a reasonable client would expect to be 
informed. IIROC Notice 17-0093 – Managing Conflicts in the Best Interest of Clients – 
Compensation-related Conflicts Review confirms that disclosure alone is not sufficient to address all 
material conflicts in accordance with IIROC Rule 42, particularity conflicts related to broker-dealer 
compensation.  

Broker-dealers who accept compensation to facilitate votes only in favour of one side of a contested 
director election may put themselves in a position of material conflict of interest that prevents them from 
providing unbiased advice to their clients.  Since soliciting dealer arrangements are typically structured 
such that all members of IIROC are invited to participate in the soliciting dealer group, these 
arrangements have the potential to preclude a significant portion of an issuer’s retail shareholders from 
obtaining unbiased advice on how to vote in a contested director election.  

As previously discussed, broker-dealers are in a position of trust vis-à-vis their clients, who are likely to 
defer to their advice irrespective of whether they are aware that the broker-dealers will be receiving a 
fee if they vote their shares in a particular fashion. Broker-dealers must therefore first consider whether 
they can adequately address any material conflicts of interest that might arise as a result of their 
participation in a soliciting dealer group in light of their professional obligations under IIROC Rule 42. If 
a broker-dealer, after evaluating the circumstances, concludes that a particular conflict of interest is not 
material or, if it is, that such conflict of interest can be adequately addressed in accordance with IIROC 
Rule 42, we believe that the disclosure provided to their clients should, at a minimum, confirm that the 
broker-dealer will be receiving a fee if its clients cast votes in favour of certain director nominees, the 
amount of such fee and any associated conditions.  
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Corporate and securities laws prohibit anyone from soliciting proxies without sending a proxy circular 
containing prescribed information to shareholders. The definition of “solicitation” is very broad and 
includes a request that a shareholder “execute or not execute a form of proxy” and the sending of any 
communication to a shareholder “under circumstances that to a reasonable person will likely result in 
the giving, withholding or revocation of a proxy.” 2    

Communications between a broker-dealer and its clients aimed at facilitating votes in a contested 
director election constitute proxy solicitation. As a result, broker-dealers must either comply with, or be 
exempt from, the proxy solicitation rules, including the requirement to provide shareholders with a proxy 
circular setting out, among other things, the material terms of their engagement and the anticipated 
costs.  

An exemption from the definition of “solicitation” set out in NI 51-102 is available to market participants 
who provide “financial, corporate governance or proxy voting advice in the ordinary course of 
business.”3 The purpose of this exemption is to enable such market participants to provide their clients 
and the public with proxy voting advice without having to prepare a proxy circular. Broker-dealers are 
generally able to rely on this exemption given the nature of their business. However, this exemption is 
not available to broker-dealers participating in soliciting dealer arrangements, given that the carve-outs 
to the exemption preclude (i) solicitations conducted by or on behalf of management or dissident 
shareholders, and (ii) the receipt of any special commission or remuneration other than from the 
shareholders receiving the proxy advice.  

Accordingly, broker-dealers participating in soliciting dealer arrangements will be in breach of the proxy 
solicitation rules unless the issuer or the dissident shareholders who formed the soliciting dealer group 
include the applicable disclosure in their proxy circular or an amendment thereto prior to the 
broker-dealers beginning to reach out to their clients. We are of the view that a specific pronouncement 
by the CSA to this effect is warranted in light of the pre-disclosure solicitations by broker-dealers and 
other timing and disclosure deficiencies described above in the Enercare, Agrium and Liquor Stores 
proxy contests.  

We note that regulators in the United States have taken a much stricter approach to interpreting the 
proxy solicitation provisions set out in SEC Rules 14a-1 and 14a-2 under the Securities the Exchange 
Act of 1934, which are similar to those in NI 51-102. The predecessor to the Financial Industry 
Regulatory Authority (FINRA) issued Notice 92-33 – Providing of Proxy Voting Advice to Customers in 
May 1992 confirming that broker-dealers “may not receive special compensation for furnishing the 
advice from any person other than the customer and may not rely on the safe harbor if the advice is 
being furnished on behalf of anyone who is actively soliciting proxies or on behalf of a person who is a 
participant in an election contest subject to SEC Rule 14a-ll [now SEC Rule 14a-12].” 

                                                           
2  See generally Part 9 of NI 51-102; see also Section 147 of the Canada Business Corporations Act (CBCA) and 

Section 109 of the Business Corporations Act (Ontario) (OBCA).  
3  A similar exemption is also available in Section 68(1) of the Canada Business Corporations Regulations and Section 

29.2(3) of Ont. Reg. 62 under the OBCA. 
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Considerations in Corporate Transactions 

The following paragraphs set out certain other considerations that we have identified that arise in 
merger and acquisition transactions and other corporate transactions where a soliciting dealer group is 
formed, from the perspectives of each of (i) the directors and officers of the issuer, (ii) the bidders or 
dissident shareholders, and (iii) the broker-dealers. 

Directors and Officers  

The payment of soliciting dealer fees in the context of corporate transactions generally does not give 
rise to the same fiduciary duty concerns as it does in contested director elections. Although M&A 
transactions often give rise to conflicts of interest and entrenchment considerations, law and practice 
have evolved to the point where actual or perceived conflicts are typically well managed through the 
use of independent committees, independent financial advisors, independent legal counsel and the 
delivery of fairness opinions. In this way these transactions can be distinguished from contested 
director elections. As result, provided that the directors have complied with their statutory and common 
law duties, deference should be given to their business judgment, including any decision to 
compensate broker-dealers to facilitate tenders or votes in favour of the proposed transactions.  

However, the payment of soliciting dealer fees by an issuer may have the potential to create a conflict 
of interest and cast doubt as to whether it is in the best interests of the issuer to use corporate 
resources to secure tenders or votes for a particular transaction in the context of certain types of 
corporate transactions. Such concerns could arise in a contested corporate transaction where fees are 
only paid to broker-dealers who secure tenders to a specific take-over bid or votes in favour of a 
particular plan of arrangement favoured by management in the face of a competing transaction or 
where shareholders oppose the transaction proposed by management. In these circumstances, the 
payment of soliciting dealer fees in support of management’s favoured transaction may be 
inappropriate because of its potential to undermine the integrity of the voting or tendering process. 

While certain contested transactions may give rise to concerns similar to those that arise for issuers in 
the context of contested director elections, we are of the view that such cases will be fact-specific and 
depend on a multitude of factors, including the nature of and circumstances surrounding the 
transactions in question and the process and protections implemented by the issuer and its directors to 
review, evaluate and make recommendations concerning the transactions. Accordingly, we do not 
believe a bright-line rule or blanket test concerning soliciting dealer arrangements should be applied in 
the context of corporate transactions. Rather, we are of the view that securities regulatory authorities 
and/or Canadian courts have the ability to intervene, and should intervene, on a case-by-case basis if 
soliciting dealer arrangements are used in a particular transaction in an abusive or oppressive manner, 
or otherwise give rise to public interest or public policy concerns. 

In cases where concerns may arise, we are of the view that such concerns could, absent special 
circumstances, be overcome if an issuer is trying to increase retail shareholder participation by 
structuring the soliciting dealer arrangements so that the broker-dealers would receive fees for any and 
all tenders or votes secured from their clients. 
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We are also of the view that an issuer that enters into soliciting dealer arrangements should be required 
disclose the full particulars of the arrangements, including the fees payable to the broker-dealers and 
the circumstances in which such fees will be paid, in a timely fashion. We believe that adequate 
framework for such disclosure currently exist under NI 51-102 and National Instrument 62-104 – Take-
Ove Bids and Issuer Bids (NI 62-104). However, as with contested director elections, we are supportive 
of the CSA providing guidance regarding the content and timing of such disclosure to ensure 
shareholders have sufficient time and information to make a fully-informed decision. 

Bidders and Dissident Shareholders  

There are currently no barriers to bidders (including hostile bidders) or dissident shareholders entering 
into their own soliciting dealer arrangements. Given that these arrangements originated in the context 
of merger and acquisition transactions, the formation of a soliciting dealer group is a tool that has long 
been available to bidders in their efforts to gain control of an issuer. Although our experience is that 
dissident shareholders are far less likely to enter into soliciting dealer arrangements, the considerations 
arising in the context of bidders and dissident shareholders are similar and primarily relate to conflicts 
of interest for the broker-dealers. Obviously, the concerns regarding breach of fiduciary duty, 
entrenchment and use of shareholder resources do not apply here. 

As a result, soliciting dealer arrangements entered into by a bidder or dissident shareholder should be 
assessed on a case-by-case basis in light of their potential to undermine the voting or tendering 
process. There may be particular types of corporate transactions, such as competing contests for 
control of an issuer or where a dissident opposes a particular transaction proposed by management of 
the issuer, where the use of soliciting dealer arrangements by a dissident or bidder may give rise to 
concerns or have the potential for abuse. However, as stated above, we are of the view that this will 
depend on the particular facts and circumstances of each case. Accordingly, securities regulatory 
authorities and/or Canadian courts should rely on their respective jurisdictions to intervene if and when 
soliciting dealer arrangements are used by dissidents or bidders in an abusive manner, or otherwise 
give rise to public interest or public policy concerns. 

In any case, bidders and dissident shareholders should be held to similar disclosure standards as 
issuers in respect of their soliciting dealer arrangements.  

Broker-Dealers 

Many of the considerations previously expressed in this comment letter regarding the participation of 
broker-dealers in soliciting dealer arrangements in the context of contested director elections also apply 
in corporate transactions. More specifically, broker-dealers who accept compensation to facilitate 
tenders to a take-over bid or votes only in favour of one side of a contested transaction may put 
themselves in a position of conflict of interest vis-à-vis their clients. This gives rise to public interest 
concerns given that many retail shareholders rely on their broker-dealers as trusted advisors for 
unbiased advice.  
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The financial incentives created by the fees payable under soliciting dealer arrangements have the 
potential to unduly influence broker-dealers and prevent them from providing their clients with unbiased 
advice based on their own objective analysis of the proposed transactions. This is particularly the case 
in contested transactions where broker-dealers are compensated only for shares tendered or votes cast 
in favour of a particular transaction. Broker-dealers must therefore evaluate in the circumstances the 
materiality of any conflicts of interests and whether they can adequately address such conflicts of 
interest in light of their professional obligations. If broker-dealers are of the view that such conflicts of 
interest can be adequately addressed in accordance with IIROC Rule 42 and related guidance, we 
believe that at minimum they should be required to clearly disclose that they will be receiving a fee (and 
the particulars thereof) if their clients act on their advice. 

Although the proxy solicitation concerns previously raised are not directly applicable in the context of 
take-over bids, they apply in all corporate transactions that require shareholder approval, including 
merger and acquisition transactions that proceed by way of plan of arrangement. Accordingly, 
broker-dealers participating in soliciting dealer arrangements must ensure that the issuer, the bidder or 
the dissident shareholders that formed the soliciting dealer group have included the prescribed 
disclosure in their proxy circular. Otherwise, all correspondences between the broker-dealers and their 
clients regarding the voting of shares in respect of the proposed transactions will be in violation of the 
proxy solicitation rules.  

Conclusions and Recommendations 

We would be supportive of limiting the use of soliciting dealer arrangements in the context of contested 
director elections to scenarios where the issuer or the dissident shareholder forming the soliciting 
dealer group agreed to pay the soliciting dealer fees to broker-dealers irrespective of how their clients 
vote. We believe that this is warranted given the fiduciary duty and entrenchment concerns that arise in 
connection with issuer's use of soliciting dealer arrangements in contested director elections. While the 
same concerns do not apply with respect to a dissident shareholder, this approach would ensure that 
the integrity of the voting process is maintained as broker-dealers would not be in a potential position of 
conflict of interest vis-à-vis their clients and could provide them with unbiased advice. 

However, we do not believe that a similar approach is warranted in respect of the use of soliciting 
dealer arrangements by issuers, bidders or dissident shareholders in the context of corporate 
transactions. While there may be scenarios where the use of soliciting dealer arrangements would give 
rise to fiduciary duty and conflict of interest concerns, or concerns that the voting or tendering process 
might be undermined, we are of the view that such scenarios are better addressed by securities 
regulatory authorities and/or Canadian courts on a case-by-case basis. In our view, these cases are 
most likely to arise in the context of certain types of contested corporate transactions, and will depend 
on the particular facts and circumstances of each case. 

Given the approaches to disclosure taken in the Enercare, Agrium and Liquor Stores proxy contests, 
we believe that at a minimum the CSA should issue a staff notice providing market participants with 
guidance in respect of the disclosure obligations under NI 51-102 and NI 62-104. More specifically, we 
believe that an issuer, a bidder, or a dissident shareholder that forms a soliciting dealer group should 
be required to immediately issue and file a press release announcing its formation and disclosing the 
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full particulars of the soliciting dealer arrangements, including the amount of the soliciting dealer fees 
and any conditions associated with their payment. In addition, broker-dealers participating in a soliciting 
dealer group formed in connection with a matter to be considered at a shareholders’ meeting should be 
advised that they will be in breach of the proxy solicitation rules unless the party who formed the 
soliciting dealer group includes the requisite disclosure in its proxy circular or an amendment thereto 
prior to the broker-dealers reaching out to their clients. We also believe that the CSA should provide 
guidance regarding the timing and content of the disclosure to be provided in respect of soliciting dealer 
arrangements to ensure that shareholders have sufficient time and information to make a fully-informed 
decision on that basis. 

Finally, we believe that heightened responsibility should be placed on broker-dealers to assess whether 
they can adequately address any material conflicts of interest that might arise as a result of their 
participation in a soliciting dealer group in light of their professional obligations under IIROC Rule 42 
and related guidance. Given the subjective nature of this analysis, we would be supportive of the CSA 
or IIROC providing broker-dealers with additional guidance in respect of how they should go about this 
analysis. If broker-dealers are of the view that any such conflicts of interest are not material or, if they 
are, can be adequately addressed, we believe that at minimum they should be required to clearly 
disclose to their clients that they are participating in a soliciting dealer group and will receive a fee if 
their clients vote their shares in a particular fashion or tender their shares to a specific take-over bid. 
The amount of the consideration to be received by the broker-dealers and any conditions associated 
with their payment should also be clearly disclosed to clients to ensure they are in a position to make 
an informed decision. We would also be supportive of the CSA or IIROC providing broker-dealers with 
guidance on how they should fulfill their disclosure obligations.  

*****  *****  ***** 

The following partners at our firm participated in the preparation of this comment letter and may be 
contacted directly should you have any questions regarding our submissions.  

Steven M. Harris 
416.367.6936 
sharris@dwpv.com 

Jennifer F. Longhurst 
416.367.7453 
jlonghurst@dwpv.com 

Gilles R. Comeau 
416.367.6953 
gcomeau@dwpv.com 

Yours very truly,  
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36 King Street East, Suite 400 | Toronto, ON | M5C 3B2 | 647-256-6690 | www.faircanada.ca 

June 11, 2018 
 
Alberta Securities Commission 
Autorité des marchés financiers 
British Columbia Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Financial and Consumer Services Commission (New Brunswick) 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories  
Office of the Yukon Superintendent of Securities  
Ontario Securities Commission 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 
 
 
Christopher Peng 
Legal Counsel, Corporate Finance 
Alberta Securities Commission 
Suite 600, 250 -- 5th Street SW 
Calgary, Alberta T2P 0R4 
christopher.peng@asc.ca 
  
The Secretary 
Ontario Securities Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario M5H 3S8 
comment@osc.gov.on.ca 
  
Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité des marchés financiers 
800, rue du Square-Victoria, 22e étage 
C.P. 246, tour de la Bourse 
Montréal, Québec H4Z 1G3 
consultation-en-cours@lautorite.qc.ca 
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RE:  CSA Staff Notice 61-303 and Request for Comment - Soliciting Dealer Arrangements  

 

FAIR Canada is pleased to respond to CSA Staff Notice 61-303 and Request for Comment - Soliciting Dealer 
Arrangements.  

FAIR Canada is a national, charitable organization dedicated to putting investors first. As a voice for 
Canadian investors, FAIR Canada is committed to advocating for stronger investor protections in securities 
regulation. Visit www.faircanada.ca for more information. 
 
1. General Comments 
 

1.1. We agree with staff of the Canadian Securities Administrators (CSA) that soliciting dealer 
arrangements raise a number of securities regulatory issues. We trust that the information and 
feedback sought by CSA staff in this Notice and Request for Comment will be of assistance in 
determining the appropriate additional rules and guidance for these types of arrangements. 
However, we do not believe further consultation is required with respect to the use of success- 
only “VOTE FOR” soliciting dealer fee arrangements by boards of directors of reporting issuers in 
proxy solicitations, such as EnerCare Inc., TELUS and Mason, JANA Partners and Agrium and 
Liquor Stores and PointNorth. The “vote buying” practices used in these proxy solicitations by 
boards of directors run afoul of dealer conflict of interest rules, raise concerns under proxy 
solicitation requirements, undermine the integrity of the securityholder voting process and 
require immediate remedial action by the CSA to prohibit their use. 
 

1.2. We note that this Staff Notice and Request for Comment focuses on investment dealers, dealing 
representatives and issuers. We believe that the interests of retail investors and clients need to 
be part of the discussion of these practices going forward.  

 
1.3. Any consideration of the Investment Industry Regulatory Organization of Canada (IIROC)’s Rule 

42: Conflicts of Interest, in the context of success-only “VOTE FOR” soliciting dealer 
arrangements by boards of directors, must focus on the interests of the client. We believe that 
success-only “VOTE FOR” soliciting dealer fee arrangements by boards of directors in proxy 
solicitations present a material conflict for dealing representatives under Rule 42 which must be 
avoided and can not be adequately mitigated or managed, or resolved by disclosure alone. The 
need for these types of material conflicts to be avoided is increased by the lack of any standards, 
such as suitability, applicable to voting recommendations (in contrast to recommendations to 
purchase, sell, exchange or hold securities) by dealing representatives, leaving aside the question 
of their qualifications and level of proficiency for developing and making governance voting 
recommendations to clients.  

 
1.4. In addition to the IIROC material conflict of interest issue, success-only “VOTE FOR” soliciting 

dealer fee arrangements by boards of directors in proxy solicitations raise concerns under 
National Instrument 51-102 Continuous Disclosure Obligations (NI 51-102)’s proxy solicitation 
requirements regarding solicitation disclosure (sections 3.3 and 3.4 of Item 3 of Form 51-102F5-
Information Circular) (e.g. Agrium and Liquor Stores information circulars) and with respect to 
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the breadth of NI 51-102’s definition of “solicit” in relation to investment firm and dealing 
representative vote recommendation activities. We urge the CSA to clarify that by receiving 
commission or renumeration for soliciting votes, investment firms and dealing representatives 
would run afoul of the proxy solicitation requirements, as is the case under Rule 14a-2 of the 
United States Securities Exchange Act of 1934.  

 
1.5. In conclusion, FAIR Canada requests the CSA to take immediate remedial action to prohibit the 

use of success-only “VOTE FOR” soliciting dealer fee arrangements by boards of directors of 
reporting issuers in proxy solicitations. 

 
 

We thank you for the opportunity to provide our comments and views in this response. We welcome its 
public posting and would be pleased to discuss this letter with you at your convenience. Feel free to 
contact Frank Allen at 647-256-6693/frank.allen@faircanada.ca, Marian Passmore at 647-256-
6691/marian.passmore@faircanada.ca or Samreen Beg at 647-256-6692/Samreen.beg@faircanada.ca.  

 

Sincerely, 
 

 
Canadian Foundation for Advancement of Investor Rights 
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June 7, 2018  

By Email 
British Columbia Securities Commission 
Alberta Securities Commission  

Financial and Consumer Affairs Authority of Saskatchewan  

Manitoba Securities Commission  

Ontario Securities Commission  

Autorité des marchés financiers  

Financial and Consumer Services Commission (New Brunswick)  
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island  
Nova Scotia Securities Commission  

Securities Commission of Newfoundland and Labrador  

Superintendent of Securities, Northwest Territories  

Superintendent of Securities, Yukon  
Superintendent of Securities, Nunavut  
 
Christopher Peng 
Legal Counsel, Corporate Finance 
Alberta Securities Commission 
Suite 600, 250 -- 5th Street SW 
Calgary, Alberta T2P 0R4 
christopher.peng@asc.ca  
 
Grace Knakowski 
Secretary to the Commission 
Ontario Securities Commission 
20 Queen Street West 
Toronto, Ontario M5H 3S8 
comment@osc.gov.on.ca  
  
Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité des marchés financiers 
800, rue du Square-Victoria, 22e étage 
C.P. 246, tour de la Bourse 
Montréal, Québec H4Z 1G3 
consultation-en-cours@lautorite.qc.ca  
 
Re: IAP Response to CSA Staff Notice 61-303 and Request for Comment - Soliciting Dealer 

Arrangements 

I am writing on behalf of the Investor Advisory Panel (IAP), an initiative by the Ontario Securities 

Commission (OSC) to enable investor concerns and voices to be represented in its rule and policy 

making process. We welcome the opportunity to respond to CSA Staff Notice 61-303 and Request 

for Comment – Soliciting Dealer Arrangements (“the Notice”).  
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Soliciting dealer arrangements are common in Canada, where bidders will often pay fees to dealers 

that incentivize securityholders to vote when security holder approval is required, or to tender 

securities connected to a merger or takeover bid. In some cases, soliciting dealer arrangements are 

used in contested director elections – a company will pay to incentivize dealers to advise their 

securityholder clients to vote in favour of management’s director nominees. While the fees for 

soliciting dealers vary, in some cases they are contingent upon “success”, meaning that they are 

payable only when a securityholder votes in a particular way.   

As Canadian Securities Administrators (CSA) staff point out in this Notice, soliciting dealer 

arrangements at times may serve beneficial or necessary purposes. However, the IAP sees no 

circumstance in which the use of a “success fee” can be justified as necessary or beneficial for retail 

investors.  

Success fees are offered for the sole purpose of incenting dealers and advisors to use their influence 

over clients in a manner intended to sway shareholder votes for the fee payer’s benefit or toward 

the fee payer’s objective. This practice gives rise to an obvious conflict of interest. Moreover, 

success fees, by design, shift advisors from a position of objectivity to one of partisanship, thereby 

degrading the value and benefit of their advice for investors.  

It bears noting that rules relating to suitability do not address this problem. Suitability obligations 

apply only to recommendations for the purchase, sale, exchange or holding of a security.1 Dealers 

and advisors are not subject to a regulatory requirement to ensure their voting recommendations 

are suitable for clients.  

Nor can it be said that an adequate regulatory safeguard exists in the duty to advise “fairly, honestly 

and in good faith”2. That phrase, despite the breadth of its wording, has proved largely ineffective as 

a source of investor protection.  

We do not believe conflicts of interest generated by success fees can be mitigated or managed. In 

particular, dealers and advisors cannot effectively advise their clients about the impact of those 

conflicts because success fees, by their very nature, disrupt and degrade the advisory relationship.  

In the IAP’s view it is imperative, in the context of soliciting dealer relationships, that success fees 

be banned. We urge the CSA to do so immediately. 

Yours truly, 

“Letty Dewar” 

________________________ 

Letty Dewar 

Chair, Investor Advisory Panel 

                                                           
1 See section 13.3 of NI 31-103 Registration Requirements, Exemptions and Ongoing Registrant Obligations and IIROC 
Dealer Member Rule 1300.1(p) and (q). 
2 See section 2.1 of OSC Rule 31-505 Conditions of Registration and equivalent provisions in other provinces and 
territories.  
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June 11, 2018 
 
Christopher Peng 
Legal Counsel, Corporate Finance 
Alberta Securities Commission 
Suite 600, 250-5th Street SW 
Calgary, Alberta T2P 0R4 
Christopher.peng@asc.ca 
 
The Secretary 
Ontario Securities Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario M5H 3S8 
comment@osc.gov.on.ca 
 
Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité des marches financiers 
800, rue du Square-Victoria, 22e étage 
C.P. 246, tour de la Bourse 
Montréal, Québec H4Z 1G3 
Consultation-en-cours@lautorite.qc.ca  
 
Dear Sirs and Mesdames: 
 
Re: CSA Staff Notice 61-303 and Request for Comment – Soliciting Dealer Arrangements 
 
The Investment Industry Association of Canada (the “IIAC” or “Association”) appreciates the opportunity 
to comment on the above consultation. As the IIAC represents IIROC Dealer Members, our responses will 
be limited to the General and Investment Dealer Questions. Further, there are differences among Dealer 
Members’ policies as to whether or not their firm will participate in soliciting dealer arrangements.  
 
General Questions: 

1. In what circumstances are soliciting dealer arrangements most typically used? 
 
Soliciting dealer arrangements are not very common. Historically, Issuers have approached Dealer 
Members to contact securityholders and encourage them to: vote in connection with matters 
requiring securityholder approval; tender securities in connection with a take-over bid or plan of 
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arrangement; to participate in a rights offering; or otherwise in connection with corporate 
transactions to in order to attain the requisite quorum for amendments to documents affecting the 
rights of securityholders.  

2. What are the principal reasons for entering into soliciting dealer arrangements? 
 
Soliciting dealer arrangements are typically entered into because securities laws restrict the Issuer’s 
ability to communicate with certain beneficial shareholders (objecting beneficial owners, “OBOs”). 
OBOs could represent a significant number of shareholders. In one recent instance, an Issuer stated 
they would be unable to communicate with 49% of their securityholders1. Without the ability to 
communicate with those shareholders, it could be very difficult to for a corporate action, like a take-
over bid with a minimum tender requirement of 50% or 662/3% to be successful. OBOs may be 
contacted by an intermediary, such as a Dealer Member or advisor, who can inform the shareholder 
about the corporate action. It is the lack of access to shareholders and the requirement for certain 
vote thresholds that cause soliciting dealer arrangements to be entered into. 

3. Are soliciting dealer arrangement fees typically only paid in respect of votes “for” management’s 
recommendations? Is that appropriate in all circumstances? Is there a reason to distinguish proxy 
contests in this regard? 
 
Dealer Members have said that there is typically a “success” requirement in the agreement that must 
be satisfied in order for the Dealer Member to receive the fees. As previously mentioned, these 
arrangements are typically non-controversial, common corporate actions such as a plan of 
arrangement. As we will discuss below, for most soliciting dealer arrangements, Dealer Members can 
manage the potential conflicts.  
 
The IIAC does recognize that a “for” or “success” fee may not be appropriate in all circumstances, and 
that there is reason to distinguish proxy contests from other common corporate actions like plans of 
arrangement or take-over bids.  

4. Are soliciting dealer arrangements important to the ability of issuers to contact retail OBOs? 
 
Yes, as previously stated, we believe the inability of Issuers to contact OBOs is a primary reason that 
Issuers enter into soliciting dealer arrangements. Dealer Members stated that more clients are 
requesting to become OBOs. 
 

 
Investment Dealers and Dealing Representatives Questions: 

5. Do you think the potential conflict of interest on the part of an investment dealer or dealing 
representative can be effectively managed? 

                                                           

1 PointNorth Capital Inc. decision, the Alberta Securities Commission (ASC). 
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a. Is so, what steps should an investment dealer take to appropriately manage or avoid the conflict 
of interest? What steps should a dealing representative take, beyond disclosure, to appropriately 
manage or avoid the conflict of interest? 
 
Dealer Members take a number of steps that effectively manage potential conflicts related to 
soliciting dealer arrangements. Foremost, the potential fee that a Dealer Member may receive is 
not a significant source of revenue for the firm. Further for individual advisors, they may receive 
on average 0.05-0.25 per share with a maximum payout per client. The average client would be 
unlikely to have sufficient shares in a single issuer for an advisor to be receiving a substantial 
payout.  
 
However, while the fees may not be significant, we understand there can be potential conflicts 
of interest that must be addressed. The overriding suitability obligations govern whether or not 
an advisor will recommend that a client tender or vote their shares. Dealer Members and advisors 
retain their discretion to make recommendations based on suitability even upon entering into a 
soliciting dealer arrangement. Dealer Members do not dictate that all advisors must instruct their 
clients to vote in a particular way, regardless of whether or not the Dealer Member would only 
receive fees for a certain outcome. One Dealer Member disclosed that their firm was part of a 
soliciting dealer group that would only receive fees if the corporate action was successful, and 
yet at least one of their internal advisor support teams recommended to their advisors that 
clients vote against the corporate action and not tender their securities. That was permitted by 
the Dealer Member as it was what was suitable for those clients. Another common example is 
that advisors might recommend the client sell the security rather than tender it in a takeover bid 
or other corporate action if they believe that is more suitable for the client.  

 
In addition, there is disclosure to the client of the existence of soliciting dealer arrangements in 
shareholder communications documents (the type of communication depends on the corporate 
action) and the fee the Dealer Member and/or advisor received is disclosed in the annual CRM2 
Fees and Compensation Report. Dealer Members acknowledge the opportunity to improve 
disclosure to help inform clients regarding soliciting dealer fees. 

 
Finally, many Dealer Members have restrictions on paying fees to advisors that manage 
discretionary accounts or managed accounts which can further mitigate potential conflicts. We 
do note that some Dealer Members further restrict payments to advisors on non-discretionary 
accounts as well. We will expand upon these policies in our response to Question 7. 

b. Does the answer differ depending on the type of transaction? 
 
The suitability obligations do not differ depending on the type of transaction. 

c. Does the answer differ if the fee is contingent upon the securityholder voting in favour of the 
transaction or the transaction being approved? 
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As previously mentioned, for most soliciting dealer arrangements the fee is contingent upon the 
“success” of the corporate action. The policies Dealer Members have address this scenario. 
Further, as previously stated, there are overriding obligations that manage the potential conflicts.  

d. In the context of a proxy contest, does the answer to 5 differ if the fee is contingent upon the 
securityholder voting in favour of management’s nominees and/or management’s nominees 
being elected? 
 
The IIAC Members that participated in this response agree with the regulators that this type of 
solicitation may be problematic, particularly from an issuer conflict of interest standpoint. There 
have not been many soliciting dealer arrangements in respect of contested proxy contests and 
therefore many Dealer Members did not have direct experiences with these arrangements. The 
Dealer Members participating in this response indicated that it is unlikely that they would 
participate in these arrangements going forward.   

e. What type of communication and disclosure by investment dealers and dealing representatives 
should be made to the securityholder respecting the existence of a soliciting arrangement? 

 
As previously mentioned, the fees that the Dealer Member and/or the advisor received are 
disclosed in the CRM2 Fees and Compensation Report. Dealer Members agree that additional 
disclosure could help clients better understand soliciting dealer arrangement fees.   

6. Do you think that there are circumstances in which it would never be appropriate for an investment 
dealer to enter into a soliciting dealer arrangement? If so, please discuss what such circumstances 
would be? 
 
As previously mentioned, the Dealer Members that participated in this response indicated that they 
are unlikely to participate in soliciting dealer arrangements for contested proxy contests as those 
circumstances may place the investment dealer in a conflict position vis a vis their relationship with 
the client and the issuer and may not be sufficiently mitigated through controls and restrictions. 
 

7. Are soliciting dealer fees paid to investment dealers and/or dealing representatives in connection 
with securities held in managed accounts? If so, in what circumstances? 
 
Most Dealer Members have policies restricting fees paid to advisors in connection with securities held 
in managed or discretionary accounts. The Dealer Member would retain the fee. As stated in our 
response to Question 5, the Dealer Member does not direct advisors on how to vote and therefore 
any potential conflict is addressed through internal policies and the suitability obligations of the 
advisor. In addition, some Dealer Members have hired third party advisory firms to provide 
independent guidance as to how their advisors should vote to further mitigate potential conflicts. 

8. How can investment dealers and dealing representatives participating in a soliciting dealer 
arrangement in respect of a proxy contest ensure compliance with the proxy solicitation rules? 
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As previously stated, the Dealer Members that participated in this response that they are unlikely to 
participate in soliciting dealer arrangements for contested proxy contests. 

9. Are investment dealers and/or dealing representatives involved in proxy contests where a proxy 
solicitation firm has been retained? 
 
As previously stated, the Dealer Members that participated in this response indicated that they are 
unlikely to participate in soliciting dealer arrangements for contested proxy contests. However, 
historically, Dealer Members that had participated in previous soliciting dealer arrangements 
involving proxy contests stated that a proxy solicitation firm had been retained.  
 

10. Do you believe that an investment dealer or dealing representative has a responsibility to encourage 
its client to respond to proxy solicitations, rights offerings, take-over bids or other corporate 
transactions such as convertible securities? 

With respect to full service Dealer Members, the Dealer Member or advisor should only have an 
obligation when the terms and conditions of the event are deemed to have an impact on the suitability 
of the security in the client account. Dealer Members should not be expected (nor would clients want 
this intrusion) to be contacted for every corporate action.  

With respect to OEO Dealer Members, who cannot provide advice, they may only be expected to 
inform the client of a pending corporate action. 

 
If you have any questions with respect to the foregoing, we kindly ask that you contact the undersigned 
at awalrath@iiac.ca or 416-687-5472. Thank you.  
 
 
Yours sincerely, 
 
“Adrian Walrath” 
 
Adrian Walrath 
Assistant Director 
Investment Industry Association of Canada 
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June 11, 2018  

To:  

Alberta Securities Commission 
Autorité des marchés financiers 
British Columbia Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Financial and Consumer Services Commission (New Brunswick) 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories 
Office of the Yukon Superintendent of Securities 
Ontario Securities Commission 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 

Christopher Peng 
Legal Counsel, Corporate Finance 
Alberta Securities Commission 
Suite 600, 250 – 5th Street SW 
Calgary, Alberta T2P 0R4 
christopher.peng@asc.ca 
 
The Secretary 
Ontario Securities Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario M5H 3S8 
comment@osc.gov.on.ca 
 
Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité des marchés financiers 
800, rue du Square-Victoria, 22e étage 
C.P. 246, tour de la Bourse 
Montréal, Québec H4Z 1G3 
consultation-en-cours@lautorite.qc.ca 
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Dear Sir/Madam: 

Re: CSA Staff Notice 61-303 and Request for Comment Soliciting Dealer Arrangements 

We thank you for the opportunity to provide you with comments on the use of soliciting dealer 
arrangements in Canada.  We commend the CSA for exploring the issues related to soliciting dealer 
arrangements and the potential for guidance or rules to ensure the integrity of the tendering and voting 
process by securityholders.  While the practice in the context of proxy fights in Canada has been 
controversial, it does not violate the law.  We applaud you for considering how the practice’s failure in 
the court of public opinion should influence the regulator’s approach and weigh on the public’s interest. 
In the past we have been critical of regulators who play the role of a police officer watching a street 
fight, only to intervene once a victor has been declared and the dust has settled. We hope to see that 
change.  

Kingsdale Advisors is the proxy fight specialist in Canada having acted in more proxy contests than any 
other advisors combined.  We have solidified our position as the most trusted advisor to management 
and boards because we reliably deliver the results our clients want, no matter how big the challenge.  In 
obtaining that position, we have developed a unique understanding of the proxy voting system and 
pioneered new approaches to ensure our clients win.  (A select list of the public proxy fights and M&A 
deals we have worked on in the last 15 years is attached to this submission.)  

HISTORY OF PROXY FIGHT INNOVATION:  KINGSDALE HAS BEEN A KEY PLAYER IN ALL PROXY FIGHTS 
WHERE SOLICITING DEALER ARRANGEMENTS HAVE BEEN USED IN CANADA 

Kingsdale holds the unique position of being involved in and having advised on every instance where 
soliciting dealer arrangements have been used in a proxy fight in Canadian history.  The shareholding 
system is renowned for the barriers it throws up for issuers, bidders or shareholders to contact retail 
objecting beneficial owner (OBO) shareholders directly.  With this, comes the drive to look for new and 
innovative ways to penetrate this system.  

It is worth noting we also advised on more M&A deals in the last 15 years than any other shareholder 
advisory firm or proxy solicitor.  We have seen the use of soliciting dealer arrangements migrate from 
usage in takeover bids conducted via a tendering process to transactions conducted by way of a 
shareholder vote. Within the latter category, we have seen soliciting deal arrangements further move 
from being used in board supported and recommended transactions to ones where a board has a 
conflicted or entrenched position.  Even within the M&A context, arrangements have gone from 
compensating brokers for their time to reach out to shareholders, to compensating them to help 
achieve a particular result.  

This is important because we understand the main differentiator between the use of solicitor dealer 
arrangements in transactions vs. proxy fights: In the former, a recommendation to tender to an offer or 
vote for a plan of arrangement is made by an unconflicted sub-committee of independent directors of 
the board, the basis for which is grounded on a relatively empirical and objectively verifiable set of facts, 
specifically the price the offeror is prepared to pay compared to the intrinsic value of the company and 
the availability of superior strategic alternatives, including the “go it alone” alternative.   
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In the latter, a vote appeal is made by a conflicted set of directors who are interested in self-
preservation, have access to corporate funds, and base their views on highly subjective data points such 
as how they think they are doing in their roles and how well they could do going forward.  Equally 
subjective in a proxy fight scenario are the merits of the dissident’s nominees and their likely 
contribution to, or disruption of, the board. In both cases, caught in the middle you have brokers who 
have been placed in a position of trust by their clients, expecting them to act in the best interest of the 
client, not the broker.  In most cases the broker is not qualified to assess the relative merits of the 
company vs. a dissident slate and accompanying business plan, but certainly has an incentive to 
recommend one over the other when a soliciting dealer arrangement is in place. 

By our count, soliciting dealer arrangements have been used in excess of 40 times in the context of M&A 
and three times in proxy fights. 

Four of those cases –three proxy fights and a recent hostile bid– are worth expanding on given our 
strategic advisory role in each.  

• 2012 –  Octavian Partners LP vs. EnerCare Inc. Only 12 days prior to the annual meeting, 
EnerCare announced it intended to pay a fee of $0.05 for each share voted by shareholders 
against Octavian’s board nominees provided that a minimum of 1,000 shares were voted subject 
to a minimum fee of $100 and maximum of $1,500 per account.  Octavian immediately hit back 
accusing EnerCare of “an extraordinary abuse of power and waste of company resources that 
highlights the lengths to which the current directors will go to further entrench themselves.” 
EnerCare was majority held by retail investors –more than 75% of the shares were held by retail 
investors-- thus proving a worthwhile strategy to combat the considerable initial dissident 
support. Shareholders defeated Octavian’s proposal by a vote of 19.1mm against the proposal 
vs 15.7mm for the proposal. Octavian, the largest shareholder, held 7.23mm shares –more than 
the 7.21mm shares held by the next 20 largest shareholders in aggregate.  
 

• 2013 – JANA Partners LLC vs. Agrium Inc.  In the JANA/Agrium case both parties used 
boilerplate language in their proxy circulars to reserve the right to form a soliciting dealer group 
(a practice that has now grown common).  The implementation by Agrium however was not 
press released and only came to light when an outraged shareholder was told by a confused 
broker that the shareholder would be paid for his vote.  Kingsdale through its solicitation efforts 
worked to confirm with custodial back offices that a soliciting dealer arrangement was in place 
and obtained the greensheet.  Agrium had agreed to pay brokers $0.25 for each share held by a 
Canadian voted in favour of the Agrium nominees, provided that the fee was no less than $100 
(as long as they held a minimum of 30 shares) or no more than $1,500. Most importantly - no 
solicitation fees would be payable if the slate of Agrium nominees were not elected in full to the 
board. In the highly public discussion that ensued, Agrium attempted to make the case that they 
were simply trying to communicate with OBOs, while JANA argued that this was vote buying 
pure and simple.  Much of the independent press, regardless of whether supportive of Agrium 
or JANA, found the vote buying to be inappropriate.  All U.S. shareholders were surprised that 
soliciting dealer arrangements were and are even legal in Canada. Ultimately, Agrium saw all 
incumbent nominees elected, fending off JANA.  

IN
C

LU
D

ES C
O

M
M

EN
T LETTER

S



 The Exchange Tower, 130 King Street West, Suite 2950, P.O. Box 361, Toronto, ON M5X 1E2 
TEL: 416.644.4031 TOLL FREE: 1.877.373.6007 FAX: 416.867.2271 

www.kingsdaleadvisors.com 
 

 
• 2017 – PointNorth Capital Inc. vs Liquor Stores N.A. Ltd. Facing significant opposition, Liquor 

Stores set up a soliciting dealer group to pay brokers $0.05 for each share validly voted for each 
member of the Liquor Stores slate with a minimum of $100 and maximum of $1,500 to be paid 
per Canadian account. Fees would only be paid if each member of the Liquor Stores slate was 
elected to the board. Liquor Stores justified the action by indicating that this was done to try 
and reach the 49% of total shares held by retail OBOs who could only be contacted by their 
brokers. PointNorth quickly responded criticizing this as a vote buying and board entrenchment 
tactic given the conditions required for the payout. PointNorth also took the fight to the Alberta 
Security Commission (ASC) requesting that they terminate the arrangement as a matter of 
public interest. The ASC concluded however that there was insufficient evidence to demonstrate 
an abuse of the public interest as there were no clear examples of a broker offering advice that 
was contrary to their professional opinion and being passed along for financial benefit. The ASC 
was not the only influential group to weigh in on the matter; proxy advisor Glass Lewis was 
highly critical of the arrangement calling it "an inappropriate use of shareholder capital and a 
violation of basic corporate governance principles." Furthermore – multiple brokers advised 
they would not participate in the soliciting dealer group due to the contentious nature of the 
fight. In the end, the arrangement was ineffective in increasing support for Liquor Stores with six 
directors resigning days prior to the meeting, clearing the way for PointNorth to take control of 
the board.  
 

• 2016 – Sprott Asset Management vs. Central GoldTrust (GTU) and Silver Bullion Trust (SBT). 
Sprott launched a hostile tender for the silver and gold funds under the Central Fund of Canada.  
Both were almost exclusively comprised of long-term unknown retail OBOs.  Many owned 
bullion funds for geo-political reasons and misunderstood the nature of their investment as one 
of owning actual bullion rather than actually owning units in a fund owning bullion.   

o The key economic case was that units of the trusts traded at a discount to NAV and that 
by tendering to Sprott that discount would be eliminated.  In effect the typical tender 
offer premium was in fact the elimination of a discount.  This message was not well 
understood by retail OBOs.  After a drawn-out campaign that saw unitholders receive 14 
mailings over 10 months, 49 press releases and with “unitholder fatigue” set in, Sprott 
announced a soliciting dealer arrangement that paid out to brokers whose clients 
tendered to the offer, and several U.S. brokerages participated for the first time.  

o Sprott paid a soliciting dealer fee of US$0.1358 per GTU unit and US$0.0448 per SBT 
unit deposited subject to a minimum fee of US$50.00 and a maximum fee of 
US$1,500.00 with respect to each beneficial unitholder of GTU or SBT and a minimum 
deposit of 300 GTU units or 1,000 SBT units. 

o On the final extension of the offer, Sprott included inclusion of a power of attorney to 
vote at a unitholders’ meeting.  Ultimately Sprott secured over 50% tendered to GTU 
and used this to requisition and hold a unitholder meeting to replace the incumbent 
trustees, who then supported the subsequent plan of arrangement transaction which 
passed.  Sprott negotiated with Central Fund that they would withdraw their offer on 
SBT if Central Fund did not contest the gold fund unitholders’ meeting. 
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GENERAL COMMENTS  

In general, our view is there is nothing wrong with permitting soliciting dealer arrangements provided:  

a.) shareholders are properly informed of and understand the arrangement by those a 
shareholder has entrusted their money to, being both the issuer and the broker-dealer; and  

b.) the arrangement creates a level playing field in that solicitation is made evenly and fairly for 
any votes received and payment is not conditional on one side winning, thereby restoring the 
original basis behind broker payments – to compensate them for their time spent reaching out 
to securityholders.  

The problem is that in each instance where soliciting dealer arrangements have been used in a proxy 
fight, neither has been true. Consideration should be given as to what constitutes adequately informing 
shareholders, including the time required to consider and digest the information.  If you consider market 
practice for advance notice by-laws in Canada, 30 days may be appropriate.  

Where one or both of these provisions are absent, the potential for abuse of shareholders, broker 
conflicts of interest, board entrenchment and exploitation of the integrity of the proxy voting process 
exists.  Even in the thought experiment some have proposed, where a board would provide 
compensation for all votes received and not tied to outcome, brokers would still only see a greensheet 
from the incumbent –and therefore –conflicted board.   

The bottom line:  The only way to ensure the integrity of the shareholder voting system is to ban 
soliciting dealer arrangements within the context of proxy fights in their entirety.  Shareholder 
outreach should be exclusively the purview of entities that are transparent in their task to contact and 
convince proxy voters and that lack a ‘special relationship’ with an investor that can be improperly 
exploited.  

In the United States, broker-dealers have stringently avoided giving voting advice to their clients – even 
in the Agrium and Liquor Stores cases, U.S. broker-dealers chose not to participate.  Two main reasons 
for this are a legal duty to act in the “best interests” of clients, a fiduciary standard, vs. to act “fairly, 
honestly and in good faith” in Canada, and a desire to avoid SEC filing requirements related to the proxy 
solicitation process.   

 

SPECIFIC QUESTIONS  

General  

1. In what circumstances are soliciting dealer arrangements most typically used? 

Transactions, and specifically plans of arrangement (POA), where the TargetCo needs 662/3%, visibility is 
low (lots of retail OBOs), historical turnout is low and one or two negative shareholders could 
disproportionately impact the vote.  Generally, issuers involved in POAs are equally concerned with 
participation and support given the two-step court process.  It is much easier to get final court approval 
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if a majority of securityholders participated and supported the transaction.  In a tender situation, similar 
attributes can be compounded by turnover in stock ownership as there is no record date. 

2. What are the principal reasons for entering into soliciting dealer arrangements? 

Expanding on the information provided in response to question 1, the appointment of the dealer 
manager is typically the financial advisor on file or the broker-dealer with the largest retail position.  
Often before a deal is announced the companies involved have had confidential discussions with larger 
securityholders in an effort to secure support or lock-up agreements.  Failure to secure these or any 
perceived resistance to the deal is often a reason to drive participation higher to offset any perceived 
resistance.  For this reason, it is common for soliciting dealer arrangements to be established some time 
after the deal is public and not from the outset. 

3. Are soliciting dealer arrangement fees typically only paid in respect of votes “for” management’s 
recommendations? Is that appropriate in all circumstances? Is there a reason to distinguish proxy 
contests in this regard? 

In a POA there is only the management recommendation for the arrangement resolution.  This applies 
to both mergers by way of POA and balance sheet or corporate restructurings by way of POA.  In the 
latter, there is often more than one class voting but still a single management supported resolution. 

The concept of paying for what management is recommending is also common in balance sheet 
restructuring where consent fees are now commonly paid only to those who voted for the arrangement 
(or indenture amendment) and not to all securityholders if the matter passes.  In this case, the incentive 
goes directly to the securityholder and not the broker, eliminating the issue of conflict of interest. 

There is a vast difference in proxy contests.  In a transaction, a committee of independent directors, 
with advice from financial and legal advisors, comes to a recommendation for shareholders.  Very often 
the independent opinions of the bankers (often more than one) in terms of valuation and strategic 
alternatives weighs heavily and the lawyers advise on fiduciary duty before a recommendation is made.  
It is possible for management to have a conflicted position due to change of control payments and/or 
new employment contracts, but the directors remain independent.  In a proxy fight it is the directors’ 
jobs on the line always (and often not the CEO).  There is no possibility of being truly independent nor 
objective and use a dealer arrangement to shore up a result.  

4. Are soliciting dealer arrangements important to the ability of issuers to contact retail OBOs? 

That is their only real purpose.  It is a different question if they are effective.  It should be noted that 
while the arrangement is supposed to pay the broker for reaching out to the underlying OBO client and 
recommending a course of action, there is never any proof that any such outreach was undertaken.  
Rather, the back office of the broker simply claims all votes through their custodial position for payment.  
It is common that the sponsor (typically the issuer) of the arrangement has the right to inspect evidence, 
but the reality is there generally is no evidence kept that links the call to the vote.  Dealer arrangements 
are particularly open to abuse by brokers with discretionary authority who do not require client 
instructions and can act entirely in their own interests.  Discretionary accounts are common in the OBO 
space, particularly high net worth where voting entitlements are highest amongst retail shareholders. 
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Investment dealers and dealing representatives 

8. How can investment dealers and dealing representatives participating in a soliciting dealer 
arrangement in respect of a proxy contest ensure compliance with the proxy solicitation rules? 

One should first ask if they are qualified to provide advice on director elections as this is not a core 
competency of brokers.  Neither the broker nor the back office make voting recommendations in a 
routine meeting nor on other governance matters.  One must ask, what qualifies them to opine on 
director qualifications or the case for change in a contested situation? 

Brokers have access to the voting control numbers for underlying clients.  It would be illegal to vote a 
client position (without discretionary authority) without voting instructions, but almost impossible to 
prove if a broker either voted without instructions or overrode those instructions.  For beneficially held 
positions there is no audit trail from individual accounts to the custodial position.  It is worth asking if 
any compliance department could prevent a rogue broker from abusing the system. 

In an investment situation, the brokers are supposed to familiarize themselves with the financial metrics 
and risk statements and compare them to the client’s stated investment objectives and risk appetite 
before making any recommendation to clients.  Brokers are not qualified to provide advice on contested 
elections and there is no ‘suitability’ benchmark to temper their fee based incentive.  

9. Are investment dealers and/or dealing representatives involved in proxy contests where a proxy 
solicitation firm has been retained? 

Yes . To expand on the commentary we have provided earlier on the three cases where they have been 
used, it is important to note the different roles broker-dealers have than a proxy solicitation firm.   In 
addition to the fact that brokers are in a position of trust and do not necessarily disclose they are 
incented to secure and achieve a particular vote outcome, proxy solicitation firms openly disclose whose 
interests they are acting in.   

10. Do you believe that an investment dealer or a dealing representative has a responsibility to 
encourage its client to respond to proxy solicitations (only value in POA, not generally), rights 
offerings (value), take-over bids (value) or other corporate transactions such as conversion of 
convertible securities (value)? 

While we believe the responsibility exists in the case of POAs, rights offerings, take-over bids, and other 
corporate transactions, this is a matter for IIROC and must distinguish between encouraging a response 
vs. encouraging a desired response.  None of these make money for brokers so they have zero interest 
and do not believe their fiduciary duty extends beyond investment recommendations.  Rights offerings, 
take-over bids and conversions all have valuation issues for the holders but are voluntary events.  The 
broker’s only duty is to make clients aware.  Proxy solicitations outside of transactions or restructurings 
are not considered value situations.  The whole brokerage industry has been squeezed by online self-
directed accounts (explicitly no advice given) and shrinking brokerage fees.  There is more money to be 
made in selling packaged products than in providing any level of broker advice. 
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Issuers 

11. Are there circumstances in which you think it would be contrary to the public interest or 
inconsistent with a board of directors’ fiduciary duties for an issuer to 

a. enter into a soliciting dealer arrangement? Where director elections or director 
compensation is being voted on and the broker fee is based on a desired outcome (i.e. no 
dissidents elected).  This forces the broker into a risk position (not being paid for time) and also 
strains broker fiduciary duty. 

b. retain a proxy solicitation firm? Never. 

12. Can a board of directors comply with its fiduciary duties if it pays soliciting dealer fees for all 
votes, including votes that are contrary to the board’s recommendation as to what is in the best 
interests of the corporation? 

Possibly but unlikely. Brokers would still only get the board’s greensheet, not an alternative one from a 
dissident. On the positive side such an approach would preserve the underlying principles for formation 
of a dealer group: 1) that there is a significant retail OBO constituency and it is important they be 
informed; 2) that brokers are compensated for their time and in driving participation (and not support).  
It would remove a glaring conflict of interest.  Boards that have used soliciting dealer groups to drive 
support (rather than participation) make the argument that their fiduciary duty extends to sustaining 
the status quo and that the current strategic path is in the best interests of shareholders.  This argument 
is possibly over-reaching their fiduciary duty particularly when it also stifles the shareholder right and 
ability to hear both sides of the argument.  Paying for all retail OBO votes reduces but does not 
eliminate the conflict.  Banning soliciting dealer arrangements in contested situations is the only 
guaranteed way to eliminate conflicts. 

13. Are there particular transactions which give rise to more or less concern with respect to the use of 
soliciting dealer arrangements, e.g., 

a. a take-over bid tender, Low concern unless the board is not majority independent and 
recommending rejection. 

b. a securityholder vote in relation to a merger and acquisition transaction, Low concern 
unless management has material interests in the result not available to securityholders.  If these 
exist they should be included in the greensheets. 

c. a securityholder vote in relation to a merger and acquisition transaction, where the fee is 
contingent on the securityholder voting in favour of the transaction and/or the transaction 
being approved, Low concern unless management has material interests in the result not 
available to securityholders.  If these exist they should be included in the greensheets. If proper 
process has been followed and the opinion is unconflicted there is no issue with paying for the 
supportive votes. 
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d. a securityholder vote in the context of a proxy contest, High concern.  

or 

e. a proxy contest, where the fee is contingent on the securityholder voting in favour of 
management’s nominees and/or management’s nominees being elected. Highest concern. 

14. What type of communication and disclosure should an issuer make to securityholders respecting 
the existence of a soliciting dealer arrangement? 

More than the boilerplate statement including “a soliciting dealer group may be formed”.  Information 
should be publicly released in a timely fashion including the terms of the soliciting dealer arrangement 
(including amount paid, desired result, etc.) and such information should be provided by brokers to 
clients in advance of providing them with solicitation information or a request for their vote.  

CONCLUDING THOUGHTS 

In our view, the responsibility of engaging shareholders is one that rests with issuers, not brokers, and 
does not simply start when a proxy contest requires it.  Ongoing engagement with all levels of 
shareholders in and outside of a contested situation or transaction is a sign of good corporate 
governance and is illustrated in a regularly high turnout of votes at shareholder meetings.  

It is important to note the views of influential proxy advisors Institutional Shareholder Services (ISS) and 
Glass Lewis.  If the soliciting dealer fees are not conditional on favourable votes or outcome of the 
voting results, and are for the legitimate use of encouraging more vote participation from shareholders 
in uncontested meetings, proxy advisors consider such a practice generally acceptable. However, proxy 
advisors do not support solicitation dealer fees paid conditionally on favourable votes or outcome of the 
voting results, viewing such a practice as inconsistent with the basic tenets of shareholder democracy. 

It is worth noting the timing of the announcement (or revelation) of the soliciting dealer arrangements 
in the examples cited. In the case of EnerCare, it was announced after the ISS recommendation fully in 
favour of management. In the cases of Agrium and Liquor Stores, ISS supported some of the dissident 
nominees.  While we didn’t know the exact date, the timing was likely after ISS’ recommendation in 
both cases. Management will run into high risk if ISS is aware of the arrangement before issuing its 
recommendation. 

Most, if not all, of the discussion regarding soliciting dealer arrangements has been focused on the 
issuers’ use of the practice.  Consideration should, however, be given to what would be appropriate in 
circumstances where an activist shareholder wishes to employ the tactic.  Unlike a board who will be 
using the company’s coffers to fund its campaign, the fact is an activist shareholder will be funding the 
campaign on their own.  If an activist were to employ such a tactic, does this create an unfair advantage 
that new guidance or rules should allow a company to match?  As noted, while not in the context of a 
proxy fight, this was done in the case of Sprott vs. Central GoldTrust and Silver Bullion Trust where there 
was clear evidence that inactive retail OBOs were preventing an economically sound offer from being 
contemplated and there was an inverse case of the dissident having potentially deeper pockets.  
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We thank you for the opportunity to provide you with our comments.  Should you wish to discuss any of 
these points further or seek additional background on the practical application and implication of 
changes related to the use of soliciting dealer arrangements please feel free to contact Amy Freedman, 
CEO at 416-867-4557 or afreedman@kingsdaleadvisors.com.  

 

Sincerely,  
 
 
 
Wes Hall 
Executive Chairman and Founder 
Kingsdale Advisors 
 
 
 
Amy Freedman 
CEO  
Kingsdale Advisors 
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Select Proxy Fights (2003-2008) 
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Select Proxy Fights (2009-2011) 
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Select Proxy Fights (2012-2013) 
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Select Proxy Fights (2014-2015) 
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Select Proxy Fights (2016-2018) 
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Select Mergers and Acquisitions (2005-2008) 
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Select Mergers and Acquisitions (2009-2011) 
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Select Mergers and Acquisitions (2012-2013) 
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Select Mergers and Acquisitions (2014-2015) 
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Select Mergers and Acquisitions (2016-2018) 
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1250, René-Lévesque boulevard West, Suite 1400 
Montréal, Québec H3B 5E9 
Canada 

T +1 514 937 2772 
F +1 514 937 2774 
investpsp.com 

3239096-5 

 
BY EMAIL 
 

June 18, 2018 

 
British Colombia Securities Commission  
Alberta Securities Commission  
Saskatchewan Financial Services 
Commission  
Manitoba Securities Commission  
Ontario Securities Commission  
Autorité des marchés financiers  
New Brunswick Securities Commission  
 

Registrar of Securities, Prince Edward Island  
Nova Scotia Securities Commission  
Superintendent of Securities, Newfoundland 
and Labrador  
Superintendent of Securities, Northwest 
Territories  
Superintendent of Securities, Yukon  
Superintendent of Securities, Nunavut 

C/O: 

Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité des marchés financiers 
800, rue du Square-Victoria  
22e étage 
C.P. 246, Tour de la Bourse 
Montréal (Québec) H4Z 1G3 
E-mail: consultation-en-
cours@lautorite.qc.ca 
 

The Secretary 
Ontario Securities 
Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario M5H 3S8 
E-mail: 
comments@osc.gov.on.ca 
 
 

Mr. Christopher Peng 
Legal Counsel, Corporate 
Finance 
Alberta Securities Commission 
Suite 600, 250 – 5th Street 
SW 
Calgary, Alberta T2P 0R4 
E-mail: 
christopher.peng@asc.ca 
 
 

Dear Sir/Madam: 

RE:   CSA Staff Notice 61-303 and Request for Comment Soliciting Dealer Arrangements 
(the “Request for Comment”) 

This submission is made by the Public Sector Pension Investment Board (“PSP 
Investments”) in response to the Request for Comment released on April 12, 2018. 

Background 

By way of background, PSP Investments is one of Canada’s largest pension investment 
managers, with $153.0 billion of net assets as of March 31, 2018. We are a Canadian 
Crown corporation that invests funds for the pension plans of the federal public service, the 
Canadian Forces, the Royal Canadian Mounted Police and the Reserve Force. Our head 
office is located in Ottawa and our highly-skilled and diverse team of more than 800 
professionals works from offices in Montréal, New York and London. PSP Investments’ 
mandate is to manage the pension funds transferred to it by the Government of Canada in 
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the best interests of contributors and beneficiaries, and to maximize investment returns 
without undue risk of loss. 

To that end, we manage a diversified global portfolio composed of investments in public 
financial markets, private equity, real estate, infrastructure, natural resources and private 
debt. 

General Comments 

We understand that soliciting dealer arrangements may be utilized in a variety of contexts 
to entice shareholders to cast their votes for a shareholders’ meeting, tender their 
securities to a take-over bid or participate in a rights offering. While the Request for 
Comment is seeking views on the broad spectrum of issues related to soliciting dealer 
arrangements, we will provide our observations on the narrower issue of the payment of 
fees contingent on supporting a specific recommendation in the context of a shareholder 
vote (“One-sided Arrangements”). 

As a long-term institutional investor in the global equity markets, we strive to vote at all 
shareholder meetings organized by companies in which we invest. However, we 
understand that issuers must often contend with low participation rates of retail 
shareholders in the context of shareholders’ meetings. National Instrument 54-101 
Communication with Beneficial Owners of Securities of a Reporting Issuer also makes it 
challenging for issuers to communicate with objecting beneficial owners to prompt them to 
exercise their voting rights. To that end, soliciting dealer arrangements constitutes an 
important means in capital markets, allowing issuers to meet quorum requirements and 
ensuring the legitimacy of shareholders’ meetings. 

Accordingly, we find soliciting dealer arrangements utilized for the purpose of fostering 
shareholder participation and enhancing shareholder democracy appropriate, provided that 
they are not conditional on a particular voting result and are not structured in a way that is 
intended to influence the vote. Paying dealers to solicit shareholders’ votes is of benefit to 
issuers and shareholders, as well as capital markets as a whole.  

However, we are very concerned with One-sided Arrangements as they result in payments 
that are contingent upon the support of a specific recommendation. This practice is 
objectionable as it is likely inconsistent with directors’ fiduciary duties since it may result in 
board entrenchment using company resources. One-sided Arrangements may also create 
a conflict of interest between the dealer and his client as dealers have an obligation to work 
in the clients’ interests but are also being paid by issuers to entice clients to vote for a 
specific recommendation. In our view, One-sided Arrangements constitute a form of “vote 
buying” and are detrimental to the quality of capital markets because they adversely impact 
the shareholders’ ability to express their votes without undue or biased influence.  

We believe One-sided Arrangements in the context of shareholders’ meetings should be 
prohibited in all instances, including in cases of proxy contests. In such instances, while 
One-sided Arrangements may lessen potential conflicts of interests between the dealers 
and their clients if offered by each proponent, the concerns in respect to incumbent boards’ 
fiduciary duties and the improper use of company resources remain.    
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In summary, we believe that soliciting dealer arrangements can play an important role in 
capital markets by fostering shareholder democracy, provided that the payments are not 
contingent to a specific recommendation.  

Thank you again for providing the opportunity to share our views on this important issue.  

Should you require any additional information in respect to this comment letter, please feel 
free to contact the undersigned. 

Best regards, 

  

Stéphanie Lachance 

Vice President, Responsible Investment 
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British Columbia Securities Commission
Alberta Securities Commission
Autorité des marchés financiers
Financial and Consumer Affairs Authority of Saskatchewan
Financial and Consumer Services Commission (New Brunswick)
Manitoba Securities Commission
Nova Scotia Securities Commission
Nunavut Securities Office
Office of the Superintendent of Securities, Newfoundland and Labrador
Office of the Superintendent of Securities, Northwest Territories
Office of the Yukon Superintendent of Securities
Ontario Securities Commission
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island

Christopher Peng
Legal Counsel, Corporate Finance
Alberta Securities Commission
Suite 600, 250 – 5th St5reet SW
Calgary, Alberta T2P 0R4
Christopher.pena@asc.ca

The Secretary
Ontario Securities Commission
20 Queen Street West
22nd Floor
Toronto, Ontario M5H 3S8
comments@osc.gov.on.ca

Me Anne-Marie Beaudoin
Corporate Secretary
Autorité des marchés financiers
800, rue du Square-Victoria, 22e étage
C.P. 246, tour de la Bourse
Montréal (Québec) H4Z 1G3
consultation-en-cours@lautorite.qc.ca
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Dear Madam/Sir:

Re:  CSA Staff Notice 61-303 and Request for Comment
Soliciting Dealer Arrangements

Thank you for the opportunity to comment on CSA Staff Notice 61-303 and Request for
Comment Soliciting Dealer Arrangements (“Request for Comment”) released April 12, 2018.

The Shareholder Association for Research and Education (SHARE) is a Canadian leader in
responsible investment services, research and education for institutional investors. Since its
creation in 2000, SHARE has carried out this mandate by providing active ownership services,
including proxy voting and engagement, education, policy advocacy, and practical research
on issues related to responsible investment and the promotion of a sustainable, inclusive and
productive economy. Our clients include pension funds, mutual funds, foundations,
endowments, faith-based organizations and asset managers across Canada with more than
$22.5 billion in assets under management.

We would like to offer the following comments and recommendations regarding the April 12th

Staff Notice.

The Staff Notice asks whether soliciting dealer arrangements are important to the ability of
issuers to contact retail objecting beneficial owners (OBOs).

We recognize that reaching shareholders to allow full participation in a given shareholder
vote, and in particular to ensure quorum is reached, is important. If soliciting dealer
arrangements are structured such that the sole purpose and result of the arrangement is to
allow the shareholder to exercise their franchise – and not to influence the individual vote or
tender – the use of these arrangements may not give rise to public interest concerns or “vote
buying.”

We do not, therefore, object to soliciting dealer arrangements where the sole purpose is
encouraging shareholders to exercise their franchise and the arrangements are not structured
in a way that is intended to or likely to influence the vote or tender. In order to meet this
criteria, the arrangement may not include any contingency – either through fees or otherwise
– related to individual voter behaviour or vote outcomes.

The Staff Notice asks whether this conflict of interest may be managed or avoided. In our view
the best means of avoiding the conflict is a red-line prohibition on arrangements that are
contingent on the outcome of the individual vote or the overall decision.
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If you have any questions or would like to discuss these comments further, please feel free to
contact me at any time. I can be reached at 416-306-6453 or by email at kthomas@share.ca.

Sincerely,

Kevin Thomas
Executive Director
Shareholder Association for Research & Education
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