






***** 
ISDA appreciates the opportunity to provide input on the Proposed National 

Instrument. ISDA would be pleased to work with CSA further it moves towards 
finalizing the Proposed National Instrument. Please feel free to contact me or ISDA staff 
at your convenience. 

�!�l�~� 
General Counsel, Americas 



 

 

May 13, 2015 

DELIVERED VIA EMAIL 
 
Josée Turcotte, Secretary 
Ontario Securities Commission 
20 Queen Street West 
Suite 1900, Box 55 
Toronto, Ontario 
M5H 3S8 
Fax: (416) 593-2318 
E-mail: comments@osc.gov.on.ca 

Me Anne-Marie Beaudoin, Corporate Secretary 
Autorité des marchés financiers 
800, square Victoria, 22e étage 
C.P. 246, tour de la Bourse 
Montréal, Québec 
H4Z 1G3 
Fax : (514) 864-6381 
E-mail: consultation-en-cours@lautorite.qc.ca 

Re:  CSA Notice and Request for Comment – Proposed National Instrument 94-101 
Mandatory Central Counterparty Clearing of Derivatives and Proposed Companion Policy 
94-101CP Mandatory Central Counterparty Clearing of Derivatives (the Proposed NI and 
Notice). 

The Investment Industry Association of Canada (IIAC) appreciates the opportunity to provide 
comments on the Proposed NI and Notice. An industry working group of IIAC member firms 
active in derivatives assisted in commenting the Proposed Rules and Notices. 

Some IIAC members or their affiliates, and other industry groups in which they participate, 
may address in separate letters to the CSA issues raised by the Proposed NI and Notice, 
based on their role in the market and their regulatory situation.  Our comments relate only 
to the activities of our members in CFDs and FX derivatives (Retail OTC Derivatives) and do 
not apply to the activities of our members in other products or to the activities of their 
affiliates. 
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As mentioned in our March 18, 2014 response letter to CSA Staff Notice 91-303 Proposed 
Model Provincial Rule on Mandatory Central Counterparty Clearing of Derivatives (our 91-
303 Letter), we agree with the objectives pursued by the CSA in implementing a regulatory 
framework for OTC derivatives. 

We agree with the bottom-up approach as well as the factors the CSA intends to consider 
for determining whether a derivative or class of derivatives will be subject to the mandatory 
clearing obligation. We commend the CSA for confirming that, as part of the determination 
process, it will publish for comment the derivatives it proposes to be mandatory clearable 
derivatives and invite interested persons to make representations in writing. 

Clearing agencies recognized by the CSA have not made Retail OTC Derivatives available for 
clearing. Furthermore, an analysis of Retail OTC Derivatives based on the factors outlined in 
the CP will lead the CSA to conclude that central clearing would have no effect on systemic 
risk mitigation, because of the negligible notional value, in absolute terms as well as a 
percentage of the overall OTC market and underlying asset classes. As argued in our 91-303 
Letter, we believe the CSA will also find that mandated central clearing would harm 
competition by adding significant costs that would have to be passed on to investors. That 
would cause many Investors to turn to unregulated entities that offer similar products 
online. 

We welcome the opportunity for an ongoing dialogue with the CSA on this important 
initiative and would be pleased to discuss this submission should you have any questions. 

 

Best regards, 

 

Richard Morin 
Managing Director 
Investment Industry Association of Canada 
rmorin@iiac.ca 



KfW Bankengruppe, Postfach 111141, 60046 Frankfurt am Main 

submitted via Email 

Alberta Securities Commission 
Autorite des marches financiers 
British Columbia Securities Commission 
Financial and Consumer Services Commission (New Brunswick) 
Financial and Consumer Affairs Authority of Saskatchewan 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Ontario Securities Commission 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories 
Office of the Yukon Superintendent of Securities 
Superintendent of Securities, Department of Justice and Public Safety, 
Prince Edward Island 

c/o 

1) Josee Turcotte, Secretary 
Ontario Securities Commission 
20 Queen Street West 
Suite 1900, Box 55 
Toronto, Ontario 
M5H 3S8 
comments@osc. gov. on. ca 

2) Anne-Marie Beaudoin, Corporate Secretary 
Autorite des marches financiers 
800, square Victoria, 22e etage 
C.P.246, Tour de Ia Bourse 
Montreal, Quebec 
H4Z 1G3 
consultation-en-cours@lautorite.qc.ca 

»> CSA Notice and Request for Comments - Proposed National 
Instrument 94-101 Mandatory Central Counterparty Clearing of 
Derivatives, dated February 12, 2015 

Ladies and Gentlemen: 

We are submitting this comment letter in response to the Notice and 
Request for Comments on the Proposed National Instrument 94-101 
Mandatory Central Counterparty Clearing of Derivatives (the "Clearing 
Rule") and the Proposed Companion Policy 94-101CP Mandatory Central 
Counterparty Clearing of Derivatives (the "Clearing CP"), both dated 
February 12, 2015 (together the "Proposed National Instrument"), issued by 
the Canadian Securities Administrators (the "CSA"). We appreciate the 
opportunity to further comment on the proposed requirements on 
mandatory central counterparty clearing and, in particular, on the non­
application rule of section 6 of the Clearing Rule set forth in the Proposed 
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National Instrument. This letter should be read together with our letter 
relating to the CSA Staff Notice 91-303 - Proposed Model Provincial Rule 
on Mandatory Central Counterparty Clearing of Derivatives, dated 
December 19, 2013, which we submitted on March 18, 2014. 

We have reviewed both the Clearing Rule and the Clearing CP and 
have noted that the CSA propose to extend the scope of non-application of 
section 5 of the Clearing Rule to transactions to which a "government of a 
foreign jurisdiction" (section 6 paragraph (a) of the Clearing Rule) or "an 
entity wholly owned by a government referred to in paragraph (a) whose 
obligations are guaranteed by that government (section 6 paragraph (c) of 
the Clearing Rule) is a counterparty. We also note that these amendments 
have been made to address the requests of two commenters (Comment 
Summary and CSA Responses to Former Section 10 - Non-Application). 
We very much appreciate the responsiveness of the GSA in this respect. 

However, we think that section 6 of the Clearing Rule requires some 
more clarification with respect to the following aspects: 

1. Section 6 paragraph (a) of the Clearing Rule excludes the 
"government of Canada, the government of a jurisdiction of 
Canada or the government of a foreign jurisdiction" from 
application of section 5 of the Clearing Rule. We would 
interpret the term "a government of a foreign jurisdiction" to 
include both governments on the sovereign/central 
government level in a foreign jurisdiction as well as 
governments on the sub-sovereign level (i.e. province, state 
or equivalent political sub-division) in that foreign 
jurisdiction. This interpretation rests on the observation that 
in the case of Canada both the "government of Canada" and 
the "governments of a jurisdiction of Canada" are referred to 
in paragraph (a) of the Clearing Rule. 

2. With respect to the expression "wholly owned by a 
government referred to in paragraph (a)" in section 6 
paragraph (c) of the Clearing Rule, we would like to suggest 
to adjust that expression so that it clearly includes entities 
wholly owned by one or more governments referred to in 
paragraph (a), since a literal interpretation of the term "a 
governmenf' would not serve the purpose of excluding 
government owned entities that are wholly owned by more 
than one of the governments referred to in paragraph (a). 
However, we think that there is no reason why entities that 
are wholly owned by more than one government of a foreign 
jurisdiction should not be eligible for the exclusion from 
applicability of section 5 of the Clearing Rule, if full 
ownership by each and any of those governments of that 
foreign jurisdiction would make that entity eligible therefor. 

3. Regarding the provision that requires the obligations of the 
entity referred to in section 6 paragraph (c) of the Clearing 
Rule to be guaranteed by the government referred to in 
section 6 paragraph (a) of the Clearing Rule that wholly 
owns the entity, we would interpret that the entity could be 
guaranteed by one or more of the government(s) that fully 
own(s) the entity as long as all or substantially all the 
liabilities of the entity are covered by one or more 
government(s) referred to in paragraph (a). 
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Based on the foregoing, we respectfully request that the CSA clarify 
the above described aspects of section 6 of the Clearing Rule either by 
appropriately adjusting the relevant paragraphs in the Clearing Rule or by 
giving appropriate interpretative guidance in the Clearing CP. 

Thank you very much for your consideration of our comments and 
please do not hesitate to contact us if you have questions or would find 
further background helpful. We have sent a copy of this letter to the 
Federal Ministry of Finance of Germany in its capacity as KfW's owner and 
in its capacity as KfW's legal supervisory authority. 

Sincerely, 

KfW 

Nam 
Title: 
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Name: Dr. Frank Czichowski 
Title: Senior Vice President 

and Treasurer 
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LCH.Clearnet Group Limited Aldgate House, 33 Aldgate High Street, London EC3N 1EA 
Tel: +44 (0) 20 7426 7000 Fax: +44 0) 200 7426 7001 www.lchclearnet.com 

LCH.Clearnet Group Limited | LCH.Clearnet Limited | LCH.Clearnet LLC | LCH.Clearnet SA 

Registered in England No. 25932 Registered Office: Aldgate House, 33 Aldgate High Street, London EC3N 1EA Recognised as a Clearing House under the Financial Services and Markets Act 2000. 

VIA E-MAIL TO: comments@osc.gov.on.ca and consultation-en-cours@lautorite.qc.ca  

April 22, 2015 
 
Josée Turcotte 
Secretary 
Ontario Securities Commission 
20 Queen Street West 
Suite 1900, Box 55 
Toronto, Ontario M5H 3S8 
 
Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorité de marchés financiers 
800, square Victoria, 22e étage 
C.P. 246, tour de la Bourse 
Montréal, Québec H4Z 1G3 
 
Dear Madams: 

LCH.Clearnet Group Limited (“LCH.Clearnet” or “The Group”) is pleased to file a response to the 
request for comment from the Canadian Securities Administrators (“the CSA” or “the Committee”) on 
proposed National Instrument 94-101, Mandatory Central Counterparty Clearing of Derivatives 
(“Instrument”) and related proposed Companion Policy 94-101CP (“Companion Policy” or “CP”). 
 
LCH.Clearnet Overview 

The LCH.Clearnet Group is the leading multi-asset class and multi-national clearinghouse, serving 
major international exchanges and platforms as well as a range of OTC markets.1  It clears a broad 
range of asset classes including securities, exchange-traded derivatives, commodities, energy, 
freight, foreign exchange derivatives, interest rate swaps, credit default swaps, and euro and sterling 
denominated bonds and repos.  LCH.Clearnet works closely with market participants and exchanges 
to continually identify and develop innovative clearing services for new asset classes. LCH.Clearnet 
Limited is recognized as a clearing agency by the Ontario Securities Commission (“OSC”) and the 
Autorité des marchés financiers (“AMF”) Quebec.  LCH.Clearnet Limited’s SwapClear service is 
designated as systemically important by the Bank of Canada. LCH.Clearnet LLC is permitted to clear 
for Ontario-based clearing members pursuant to an OSC exemption. LCH.Clearnet Group Limited is 

                                                      
1 LCH.Clearnet Group Limited consists of three operating entities: LCH.Clearnet Limited, the UK entity, 
LCH.Clearnet SA, the Continental European entity, and LCH.Clearnet LLC, the US entity. Link to Legal and 
Regulatory Structure of the Group: 
http://www.lchclearnet.com/about_us/corporate_governance/legal_and_regulatory_structure.asp 
 



20 Carlton Street, Suite 123 Toronto, Ontario M5B 2H5 
Tel 1-416-640-0264   Fax 1-416-585-3005   info@piacweb.org   www.piacweb.org 

3

PIAC’s opinion that no pension plan exhibits the five basic indicators and consequently, pension
plans are not institutions that increase systemic risk within the global financial system.

PIAC would also note that Canadian pension plans are subject to comprehensive regulation by
federal and provincial governments, in terms of solvency, governance and risk management.

Pension Plans that are Small Market Participants

PIAC submits that the inclusion of pension plans within the Financial Entity definition is
extremely burdensome for pension plans, especially pension plans with little or limited
participation within the derivatives market. The actions of these smaller market participant
pension plans are extremely similar to derivatives transactions entered into by corporate
end users. These pension plans are typically hedging a valid commercial risk within their
business, which varies from foreign exchange transactions related to international investments,
to ultimately the risk of being able to pay pensions to the beneficiaries of the pension plan.
PIAC notes the exemption provided to corporate end users that is not available to pension plans
due to the inclusion of pension plans within the Financial Entity definition within the Clearing
Rule. PIAC would suggest that all pension plans should be able to avail themselves of the end
user exemption and pension plans should be removed from the definition of Financial Entity.
However, if the CSA does not agree with this approach, at a minimum the Clearing Rule should
be amended so that smaller market participant pension plans are exempt from the clearing
mandate within the Clearing Rule.

PIAC notes that smaller market participants may have a difficult time obtaining services from a
clearing member, a necessary relationship required for market participants to clear derivatives
transactions. This issue is compounded if the number of clearing members offering client
clearing services is reduced.

We appreciate the opportunity to comment on the Model Rule. Please do not hesitate to
contact Robert Cultraro, Chair of the Investment Practices Committee (416 345 5476;
Robert.Cultraro@HydroOne.com) if you wish to discuss any aspect of this letter in further
detail.

Yours sincerely,

Dan Goguen
Chair



SaskEnergfJ 

May 13, 2015 

Alberta Securities Commission 
Autorite des marches financiers 
British Columbia Securities Commission 
Manitoba Securities Commission 
Financial and Consumer Services Commission (New Brunswick) 
Nova Scotia Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Ontario Securities Commission 

c/o 
Me Anne-Marie Beaudoin, Corporate Secretary 
Autorite des marches financiers 
800, square Victoria, 22e etage 
C.P. 246, tour de Ia Bourse 
Montreal, Quebec 
H4Z 1G3 
Fax : 514-864-6381 
E-mail: consultation-en-cours@lautorite.qc.ca 

Josee Turcotte, Secretary 
Ontario Securities Commission 
20 Queen Street West 
Suite 1900, Box 55 
Toronto, Ontario 
M5H 3S8 
Fax: 416-593-2318 
E-mail: comments@osc.gov.on .ca 

Dear Sirs/Mesdames: 

Legal Department 
1 000- 1777 Victoria Avenue 

Regina, SK S4P 4K5 
T: (306) 777-9063 
F: (306) 565-3332 

tjordan@saskenerqy.com 

S9279 

RE: CSA Notice and Request for Comment, Proposed National Instrument 94-
101: Mandatory Central Counterparty Clearing of Derivatives 

SaskEnergy Incorporated ("SaskEnergy") and TransGas Limited ("TransGas") welcome 
the opportunity to comment on Proposed National Instrument 94-101 and the 
Companion Policy thereto. 

About SaskEnergy and TransGas 

SaskEnergy is a Saskatchewan Crown Corporation and operates as a natural gas 
distribution utility. TransGas is a wholly owned subsidiary of SaskEnergy and operates 
primarily as a natural gas transmission and storage utility. 

S9279 Letter Deri vatives Consultation :vtay 13. 20 IS .docx 



SaskEnergy serves in excess of 380,000 customers in approximately 93% of 
Saskatchewan's communities. 

Executive Summary of Rule 

May 13, 2015 
Page 2 

The purpose of the proposed rule is to impose central counterparty clearing of certain 
standardized over-the-counter ("OTC") derivatives transactions, "in order to improve 
transparency in the derivatives market and enhance the overall mitigation of systemic 
risk." 

The rule itself address two rule making areas: (1) rules relating to mandatory central 
counterparty clearing, and (2) rule relating to the determination of what derivatives are 
to be subject to mandatory central counterparty clearing. 

Comments 

More regulation creates more cost to the utility consumer, and cost to the economy, 
whether it is through mandatory clearing, mandatory reporting, mandatory record 
keeping, mandatory capital or collateral requirements or otherwise. It is very important 
that regulatory obligations not be disproportionate to potential benefits gained, and if the 
benefit is uncertain SaskEnergy and Transgas would prefer less regulation, at least 
initially. 

We understand from the Committees' replies to previous comments (Annex A) that it is 
the intention of the Committee that the clearing requirement will not include derivatives 
that are outside the scope of the local Derivatives: Product Determination rules. 
Removal from scope of OTC derivative transactions involving intended delivery of 
physical commodities such as natural gas is an important mitigation measure from 
SaskEnergy's perspective, and we support same. 

As noted in our previous submissions, we do not understand (from our own experience 
and perspective) the requirement for a Crown guarantee for bodies which are agencies 
of the Crown, and whose assets are assets of the Crown, by statute. A guarantee has 
not been a requirement imposed by the market in our experience, and the need for 
same and legal effect of same may vary. The Committee seems to suggest in its 
replies to previous comments that each Province will have the right to modify the 
applicability of exemptions, presumably based on a more refined picture of provincially 
active Crown corporations, their roles, statutes and circumstance, but the need to do 
business interprovincially, and how those rules will interact, remains troublesome. 

S9279 Letter Derivatives Consultation May 13. 20 15.docx 



We are again grateful for the opportunity to comment. 

Respectfully submitted , 

SASKENERGYINCORPORATED 

cc: Mark H. J. Guillet, Vice President, General Counsel & Corporate Secretary 
Christine Short, Vice President, Finance and CFO 
Dean Reeve, Executive Vice President 
Lori Christie, Executive Director, Gas Supply, Marketing & Rates 
Dan Parent, Director, Gas Supply and Marketing 
Dennis Terry, Senior Vice President, TransGas Business Services 
David Wark, Director, TransGas Policy, Rates & Regulation 
Cory Little, Treasurer 

S9279 Letter Derivatives Consultation :vtay 13. 20 IS.docx 
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TMX Group Limited
The Exchange Tower
130 King Street West

Toronto, Ontario 
M5X 1J2

May 13, 2015 

VIA EMAIL 

Me Anne-Marie Beaudoin  
Corporate Secretary  
Autorité des marchés financiers  
800, square Victoria, 22e étage  
C.P. 246, tour de la Bourse  
Montréal (Québec)  
H4Z 1G3  
consultation-en-cours@lautorite.gc.ca 
 
Ms. Josée Turcotte, 
Secretary  
Ontario Securities Commission  
20 Queen Street West 19th Floor, Box 55  
Toronto, Ontario  
M5H 3S8  
comments@osc.gov.on.ca 
 

Alberta Securities Commission 

Autorité des marchés financiers 

British Columbia Securities Commission 

Financial and Consumer Services Commission (New Brunswick) 

Financial and Consumer Affairs Authority of Saskatchewan 

Manitoba Securities Commission 

Nova Scotia Securities Commission 

Nunavut Securities Office 

Ontario Securities Commission 
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Office of the Superintendent of Securities, Newfoundland and Labrador 

Office of the Superintendent of Securities, Northwest Territories 

Office of the Yukon Superintendent of Securities 

Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 
 
 
Dear Sirs/Mesdames: 
 
 
Re: CSA Notice on Proposed National Instrument 94-101 Mandatory Central Counterparty 
Clearing of Derivatives - Comments 

TMX Group Limited (“TMX Group”) welcomes the opportunity to comment on proposed National 
Instrument 94-101 - Mandatory Central Counterparty Clearing of Derivatives (the “Clearing Rule”) 
and related Companion Policy (the “Clearing CP”, and together “NI 94-101”). TMX Group is 
supportive of all efforts to make Canada’s derivatives-related regulatory framework more 
efficient and transparent. Subsequent to the TMX Group’s March, 2014, comment letter on CSA 
Notice 91-303 - Proposed Model Provincial Rule on Mandatory Central Counterparty Clearing of 
Derivatives (“Draft Model Rule”), we are especially pleased to learn that the regulators have 
proposed a National Instrument that harmonizes regulations across all jurisdictions. We would, 
however, like to address some key elements of the Draft Model Rule in respect of which TMX 
Group commented and which do not appear to have been reflected in NI 94-101 as well as some 
additional issues. Most specifically to that end, TMX Group would like to reiterate the importance 
of developing a cohesive OTC framework which satisfies the primary objective of mitigating 
systemic risk and ensures that Canadian markets remain attractive and competitive for global 
participants.   

1. Harmonization & Mandatory Clearable Derivative Determination 

The two-pronged definition of “mandatory clearable derivative” in the proposed Clearing Rule 
indicates that the process of determining whether a product must be cleared will differ between 
Quebec and the other CSA jurisdictions. Furthermore, the notice accompanying proposed NI 94-
101 (the “Clearing Notice”) specifies that, in the CSA jurisdictions (other than Quebec), the process 
is expected to follow the typical rule-making or regulation making processes, whereas in Quebec 
the decision will be made by the Autorité des marchés financiers (“AMF”).  

TMX Group would like to stress the critical importance of a uniform process: the mere possibility 
of different provincial interpretations creates legal uncertainty which adversely affects markets. 
We are concerned that the filing and determination processes will be duplicated across 
jurisdictions and we request that the CSA further clarify this point. If the determination of 
mandatory clearing of a derivative varies between jurisdictions, for instance, it may create 
conflicting obligations for some participants, may add unnecessary complexity and costs for 
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stakeholders, and may, ultimately, both deter new entities from entering the Canadian markets 
and drive existing entities away. We urge the regulators to balance any benefits of this approach 
against the costs. For many entities operating across Canada, or those entering the market, 
tracking, interpreting and navigating multiple regulatory frameworks may be extremely 
burdensome.  

We understand that part of the reason why the AMF may be taking a different approach to the 
determination process is because deeming derivatives to be mandatory clearable derivatives 
requires regulators to undergo a full rule-making or regulation making process in order to amend 
the National Instrument to add a new mandatory clearable derivative to the list in the appendix 
while the AMF’s regulation making process may be different. The AMF, for example, may not 
require Quebec ministerial approvals, while at least some other provincial regulators will require 
such approvals, making the determination process much longer in those jurisdictions. 

We question whether there might be a way to structure this rule such that determinations are 
not subject to the full rule-making or regulation making process so that all regulators may make 
the determination jointly at the same time.1 A full rule-making or regulation making process 
should not be required as this determination will flow from rules that will be set out in the 
National Instrument that will have received the relevant approvals. 

A simplified approach that does not require each determination to go through a full rule-making 
or regulation making process and which could be standardized across all provinces, including 
Quebec, would:  

i. Address the concerns we have raised with respect to the divergence in approach 
between Quebec and the other provinces and related unpredictability of the 
determination outcome;  

ii. Be more consistent with how provincial securities regulators make certain other 
comparable determinations (i.e. recognition/exemption of exchanges and 
associated terms and conditions);  

iii. Allow regulators to provide more concrete guidance regarding the timeframe for 
the determination process (and address concerns related to this issue which we 
have set out in subsection 2.c  as it removes the uncertainty of when ministerial 
approvals/other regulatory amendment approvals will be made); and  

iv. Free up government and regulator resources for matters that are more 
appropriately in need of ministerial approval or a full regulatory amendment 
process. 
 

1 In the US, for instance, under regulation §50.6 of 17 CFR Part 50 on Clearing Requirement determination 
pursuant to Section 2(h)(3) of the CEA, a delegation of authority has been adopted. CFTC itself has 
delegated the authority to the Director of the Division of Clearing and Risk to make the determination 
under the rule under certain cases. Such approach ensures a timely and efficient determination. 
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2. Determination 
a. Bottom-Up Approach 

NI 94-10 appears to have maintained only the bottom-up approach with respect to determining 
the mandatory clearing of derivatives. Section 12 of the Clearing Rule indicates that no later than 
the 10th day after a regulated clearing agency first provides or offers clearing service for a 
derivatives, it must submit to the regulator a completed Form F2 identifying the derivatives.  Thus, 
this indicates that the only method for determining mandatory clearing is for a clearing agency to 
submit a notice making such a request to the regulators. 

This approach diverges from most foreign jurisdictions, where regulators have adopted a 
combination of bottom-up and top-down approaches.  CFTC regulations, for example, state that 
“the Commission on an ongoing basis shall review each swap, or any group, category, type, or 
class of swaps to make a determination as to whether the swap or group, category, type, or class 
of swaps should be required to be cleared.” Any determination would still be subject to a public 
comment period.2  EMIR states that “ESMA shall, on its own initiative, after conducting a public 
consultation (…) notify to the Commission the classes of derivatives that should be subject to the 
clearing obligation...Following the notification, ESMA shall publish a call for a development of 
proposals for the clearing of those classes of derivatives.”3  

While a newly offered derivative might not warrant from the outset a determination of mandatory 
clearing, this situation could evolve over time. The Clearing Rule does not provide grounds for the 
regulators to take into account such market developments. 

TMX Group respectfully requests further clarification with respect to how systemic risk mitigation 
objectives would be met if a specific derivative, or class of derivatives, was to pose a systemic risk 
but had not otherwise been submitted for a determination of mandatory clearing. We understand 
that securities regulators may have the authority to initiate their own determination processes, 
should it be necessary, pursuant to their general authority under securities legislation. We would 
submit, however, that it would be in the best interest of market stability and predictability, and 
provide greater regulator process transparency, if the existence of such authority with respect to 
the determination process was clearly provided for in the national instrument.  

Provisions with respect to this matter should make clear that such authority exists and, should 
regulators choose to exercise it, describe the applicable process. We note, for clarity, that this 
should not have the consequence of mandating that clearing agencies clear certain products they 
do not wish to or cannot clear. 

  

2  CFTC Regulation § 39.5(a)(2) under 17 CFR Part 39 on the Review of swaps for Commission 
determination on clearing requirement. (“CFTC Regulation 39.5”).
3 Article 5(3) of Regulation (EU) No 648/2012 (“EMIR”).  
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b. Facilitated Determination for Products Offered for Clearing 

In the transition period, regulated clearing agencies would have 30 days to submit a completed 
Form F2 for all products that are already offered for clearing. The Clearing Rule does not appear 
to grandfather existing products which are already centrally cleared whereas several foreign 
jurisdictions have incorporated this mechanism. Furthermore, TMX Group questions whether, for 
products already offered for clearing, part of the information covered under Form F2 might not 
directly be available from international organizations, trade repositories and/or already reported 
to the regulators. 

The OICV-IOSCO recommends that “the bottom-up approach uses the offering of products for 
clearing at a CCP [Central counterparty] as the starting point” 4 and although the regulatory 
authorities may determine that mandatory clearing should not be applicable, many foreign 
jurisdictions have adopted a presumption of clearing eligibility for products already offered for 
clearing by a clearing agency.5 

Considering the significant burden that this process will entail, TMX Group strongly urges the 
regulators to adopt an approach by which derivatives already offered for clearing be deemed 
submitted for determination so as to simplify the process during transition. 

c.  Rule-Making Process Timeframe  

In contrast to other jurisdictions, such as the United States (through the CFTC), no timeframe is 
prescribed for the rule-making process pursuant to NI 94-101. TMX Group would like to reiterate 
the substantial impact that such legal uncertainty and indeterminate timing has on our ability to 
be reactive and competitive in a global market. We believe that our participants will also need 
certainty with respect to the determination and be able to predict when they can expect such 
determination so they can make appropriate business decisions accordingly.  The OICV-IOSCO 
recommends that the “determining authority should verify the appropriate timeframe for 
reaching its determination and communicate this clearly to the CCPs in question.”6 The CFTC, for 
example, has adopted a maximum 90 day timeframe7. TMX Group specifically and strongly 
requests that the regulators specify a maximum timeframe for the product determination 
process. 

d. Form F2 and Factors of Determination 
Although the regulators may have different considerations when assessing whether a derivative 
or class of derivatives should be subject to mandatory clearing as opposed to permitting new 

4 « Requirements for Mandatory Clearing », OR05/12, OICV-IOSCO, Technical Committee of the IOSCO, 
February 2012 (“IOSCO Requirement”) at p. 13.  
5 CFTC Regulation 39.5(a) and EMIR Article 5(2). 
6 IOSCO Requirement, p. 16. 
7 CFTC Regulation 39.5 (b) (6).  
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derivatives to clear, TMX Group questions whether some of the information requested under 
Form F2 may be directly available from international organizations, trade repositories and/or 
already disclosed to the regulators. In view of the above consideration and the timing required 
under section 12 of the Clearing Rule when a regulated clearing agency first provides or offers a 
clearing services for a derivative, TMX Group calls on the regulators to adopt a streamlined 
process which would avoid any duplicative or additional regulatory burden on clearing agencies.  
 

3. Substituted Compliance and Efficiency of the Canadian Markets  

Under Section 5(5) of the Clearing Rule, the clearing obligation can be satisfied by certain local 
counterparties by submitting for clearing in another Canadian jurisdiction or in a foreign 
jurisdiction. Notwithstanding that such substituted compliance may align with the regulators’ 
territorial oversight objectives, TMX Group would like to reiterate its concern with the potential 
impact of such exemptions. Most particularly, to the extent that a foreign regulatory framework 
is more flexible, and allows foreign CCPs to launch new clearable products more rapidly,8 it may 
create an unlevel playing field and impede Canadian clearing agencies’ ability to compete with 
foreign CCPs. The indeterminate timeframe with respect to both approving new products and 
associated rules (pursuant to NI 24-102) and the determination process for mandatory clearing 
derivatives, may make it exceedingly difficult for market participants to predict when a clearing 
agency will be entitled to clear new products and when such clearing will become mandatory. 
Once a clearing service becomes available, considering the capital requirement advantage to clear 
such product, a local participant may be incentivized to clear it abroad and avail itself to 
substituted compliance.  The foregoing are, in TMX Group’s view, clear and unacceptable 
obstacles for Canadian clearing agencies’ competitive participation in global markets. TMX Group 
strongly recommends that the regulators adopt a more flexible and efficient approach to this 
process.  
 

4. Derivative Definition 
 

We believe that under “Specific Comments” in the Clearing CP, reference should be made to the 
definitions in Proposed Multilateral Instrument 91-101 Derivatives: Product Determination to 
ensure that the definition of derivative is consistent across provinces. Further, we note that under 
existing Canadian legislation, unlike legislation in other jurisdictions such as the United States, 
there is no concept of futures contracts which are required to be exchange-traded and cleared. 
We believe that there should be legislation requiring certain exchange-traded contracts to be 
cleared in addition to legislation relating to OTC derivatives as similar policy reasons for clearing 
of OTC derivatives would apply to clearing of exchange-traded derivatives. 
 

8 TMX Group has raised concerns with respect to the material change approvals required pursuant to 
National Instrument 24-102 Clearing Agency Requirements (“NI 24-102”) as, as currently drafted, it may 
take longer to receive regulatory approvals to launch new products.  
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5. Derivatives Trading Facilities 

TMX Group would appreciate further clarity with respect to how the Clearing Rule will work with 
rules regarding derivatives trading facilities. For example, would a mandatory determination 
under one set of regulations result in an automatic determination or automatic consideration 
under the determination process under the other? Consideration should be given as to how these 
two set of regulations will compare and work together before finalization and greater clarity 
regarding this matter should be provided to the market. 

We thank you for the opportunity to provide our comments on the Proposed NI 94-101. We hope 
that you will consider our suggestions and we would be happy to discuss our comments further 
at your convenience. Please feel free to contact Marlène Charron-Geadah, Legal Counsel, TMX 
Group at mcharron-geadah@m-x.ca if you have any questions regarding our comments.  

Respectfully submitted, 

      

Alain Miquelon Jim Oosterbaan 
President and Chief Executive Officer  President 
Montréal Exchange  Natural Gas Exchange Inc. 
Group Head of Derivatives  Group Head of Energy 
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Montréal, Québec  H4Z 1G3 
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Dear Sirs/Mesdames: 
 
TransCanada Corporation (TransCanada) is pleased to submit its comments in response to Proposed National 
Instrument 94-101 Mandatory Central Counterparty Clearing of Derivatives (the Proposed Clearing Rule) and 
Proposed Companion Policy 94-101CP Mandatory Central Counterparty Clearing of Derivatives (the Proposed 
Clearing CP and together with the Proposed Clearing Rule, the Proposed Rules) as published and solicited for 
comment by the Canadian Securities Administrators (the CSA).  

TransCanada appreciates the opportunity to provide its comments on the Proposed Rules. The comments below 
are provided with the goals of achieving effective regulatory oversight of the OTC market while not unduly 
burdening market participants and ensuring that the Proposed Rules contain the necessary clarity to be effectively 
applied. TransCanada’s comments include:  

 A request that the CSA finalize the registration framework prior to implementing mandatory clearing 
requirements; 

 Clarification regarding the use of intragroup exemptions; 

 Clarification on the term “clearing member”; 

 A request for acknowledgement that local counterparties do not necessarily need to use clearing members 
to clear transactions; 
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 Clarification on the term “straight-through processing”, and a request to address time delays in clearing 
derivatives transactions that are not executed on electronic platforms; 

 A request to address potential advantages to certain crown corporations and government entities under the 
Non-Application section; 

 Clarification on record keeping requirements with respect to groups of transactions vs. individual 
transactions; and 

 Clarification on record keeping requirements with respect to assessing hedge effectiveness, 

all as more fully described below. 

 

I. TransCanada 

With more than 60 years’ experience, TransCanada is a leader in the responsible development and reliable 
operation of North American energy infrastructure including natural gas and oil pipelines, power generation and gas 
storage facilities. TransCanada operates a network of natural gas pipelines that extends more than 68,000 
kilometres (42,100 miles), tapping into virtually all major gas supply basins in North America. TransCanada is one 
of the continent's largest providers of gas storage and related services with more than 368 billion cubic feet of 
storage capacity. A growing independent power producer, TransCanada owns or has interests in over 10,900 
megawatts of power generation in Canada and the United States. TransCanada is developing one of North 
America's largest oil delivery systems. TransCanada’s common shares trade on the Toronto and New York stock 
exchanges under the symbol TRP.  For more information visit www.transcanada.com. 

TransCanada constructs and invests in energy infrastructure projects, purchases and sells energy commodities, 
issues short-term and long-term debt, including amounts in foreign currencies, and invests in foreign operations.  
Certain of these activities expose the company to market risk from changes in commodity prices, foreign exchange 
rates and interest rates.  TransCanada uses derivatives as part of its overall risk management strategy to assist in 
managing the exposure to market risk that results from these activities.  

 

II. Comments 

TransCanada respectfully submits the following concerns and observations with regard to the Proposed Rules: 

1. Registration – The definition of “financial entity” under section 1(e) of the Proposed Clearing Rule, 
includes “a person or company, other than an individual, that under the securities legislation of a jurisdiction 
of Canada is any of the following: (i) subject to the registration requirement; (ii) registered; (iii) exempted 
from the registration requirement”. As a result, the requirements of the Proposed Clearing Rule are 
dependent on whether a company is required to register.  Because the registration regime remains unclear 
at the present time, it is difficult for derivatives market participants to determine if they fall under the 
“financial entity” definition in the Proposed Clearing Rule. TransCanada recognizes the CSA commented 
on this concern raised previously by commenters including TransCanada in its February 12, 2015 Notice 
and Request for Comment on the Proposed Rules by referring commenters to the phase-in approach. 
However, TransCanada respectfully submits that it is necessary that the registration regime is finalized and 
implemented prior to any requirement to clear a mandatory clearable derivative becomes effective to allow 
market participants to determine if they are in fact, a “financial entity”. An inability for a company to 
accurately determine its status under the regulations creates significant compliance risk for it and other 
market participants, and may result in numerous initial reporting errors, unreported transactions and 
duplicate reporting on an industry-wide basis.  

2. Intragroup exemption – TransCanada thanks the CSA for the interpretation of the term “affiliated entity” 
provided in Section 3(1) of the Proposed Clearing Rule.  TransCanada also requests that the CSA provide 
clarification on the nature and level of detail of the written agreement required under Section 10 (2) (c) of 
the Proposed Clearing Rule.  TransCanada respectfully suggests that a blanket agreement between 
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affiliated entities acknowledging that such transactions may occur from time to time would be sufficient with 
the specific terms and conditions of each transaction captured in the entities’ deal capture system.   

3. Clarification on ‘clearing member’ – Appendix A to the Proposed Clearing Rule identifies “a local 
counterparty that is a member of a regulated clearing agency that offers clearing services for the derivative 
or class of derivatives and subscribes to such service” as the first entity type to which section 5 will apply.  
Is this description analogous to the term “clearing member” used in the Proposed Clearing Rule and the 
Proposed Clearing CP?  TransCanada respectfully requests that the CSA provide specific clarity on how to 
distinguish a clearing member from a local counterparty who is not a clearing member, but who transacts 
directly with regulated clearing agencies. 

4. Duty to submit for clearing – Part 2, section 5 of the Proposed Clearing CP elaborates on the phrase 
“cause to be submitted”.  In doing so, the Proposed Clearing CP directs local counterparties that are not 
clearing members of a regulated clearing agency to have arrangements in place with a clearing member 
before entering into a transaction.  However, this instruction does not consider the possibility that local 
counterparties that are not clearing members may have the ability to access regulated clearing agencies 
directly as a customer, thus rendering a relationship with a clearing member unnecessary.  The Natural 
Gas Exchange is an example of a clearing agency that provides clearing services directly to local 
counterparties that are not necessarily clearing members.  TransCanada suggests that this section of the 
Proposed Clearing CP be revised to acknowledge methods of clearing a transaction that do not require 
local counterparties to have arrangements in place with a clearing member. 

5. Duty to submit for clearing – In Annex A of the Proposed Clearing CP, the CSA has provided feedback to 
comments on “Former subsection 4(1) – Duty to submit for clearing”.  In response to concerns about local 
counterparties not having enough time to clear a transaction before the end of the day if the transaction is 
executed shortly before the clearing agency closes, the CSA states that “…this issue should not materialize 
where straight-through processing is implemented”.  TransCanada respectfully requests the CSA provide 
clarity in the Proposed Clearing CP on the meaning of “straight-through processing”, and how this would 
apply when clearable derivatives transactions are entered into verbally (over the phone, speaker box, or by 
email).  TransCanada suggests that the concern expressed in the comment may be valid as “straight-
through processing” may not be viable for all methods of executing a transaction. 

6. Non-application – Section 6 of the Proposed Clearing Rule exempts certain government entities and 
Crown corporations from the requirement to submit mandatory clearable derivatives for clearing.  
TransCanada reiterates its earlier comments that many Crown corporations in the power industry are very 
active participants in derivative markets and should be subject to the same requirements as all other 
market participants to ensure transparency and to maintain a level playing field. The clearing compliance 
requirement will result in additional costs compared to transacting derivatives over-the-counter. Non-Crown 
corporations will have to incur these additional costs while Crown corporations will avoid them, thereby 
giving Crown corporations a competitive cost advantage. We do acknowledge that the majority of 
transactions undertaken by most players in the power industry, including Crown corporations, would likely 
qualify for the end-user exemption but to the extent transactions are entered into that are not for hedging 
purposes, the same standards should apply to all entities.  The exemption may also capture certain foreign 
companies transacting in Canada, also giving them a competitive advantage. 

7. Record Keeping – Section 11 of the Proposed Clearing CP outlines that supporting information is required 
for ‘each transaction’ where the end-user exemption is relied on.  The section also makes reference to 
“documentation of the end-user’s macro, proxy or portfolio hedging strategy or program”.  TransCanada 
requests that the CSA confirm that documentation of a general hedging strategy can be used to support the 
use of the end-user exemption for certain groups of transactions or portfolios, as opposed to 
documentation on a transaction by transaction basis.  TransCanada respectfully suggests that 
documentation of a general strategy can provide sufficient support for use of the end user exemption for 
certain groups of transactions or portfolios. 

8. Record Keeping – The Proposed Clearing CP indicates that the Proposed Clearing Rule requires 
supporting documentation be kept that defines the basis on which the end-user exemption is relied upon.  
Specifically, hedge effectiveness is to be assessed, measured and corrected as appropriate, and regular 
compliance audits are to occur to ensure the strategy continues to be relevant for hedging purposes.  The 
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Proposed Clearing CP also states that only new transactions will be subject to mandatory central 
counterparty clearing, and that the obligation to submit transactions for clearing only exists at the time the 
transaction is executed. TransCanada requests the CSA confirm that transactions that are initially deemed 
eligible for the end-user exemption (and thus not cleared), but are later determined to be ineligible for the 
exemption, need not be cleared.  Alternatively, if this is not the case, TransCanada requests that the CSA 
provide guidance on how this scenario should be treated. 

TransCanada hopes these comments will be useful to the CSA in their deliberations.  If you have any questions or 
would like to discuss any of these matters, please do not hesitate to contact me.    

 

Yours very truly, 

 

Matthew Davies 
Compliance Manager, Western Power 
TransCanada Corporation 
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Alberta Securities Commission 
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British Columbia Securities Commission 
Manitoba Securities Commission 
Financial and Consumer Services 
Commission (New Brunswick) 
Nova Scotia Securities Commission 
Ontario Securities Commission 

By e-mail: 

Josee Turcotte, Secretary 
Ontario Securities Commission 
comments@osc.gov .on.ca 

Anne-Marie Beaudoin, Corporate Secretary 
Autorite des marches financiers 
consultation-en-cours@lautorite.gc.ca 

2015-05-13 

Re. CSA Staff Notice and Request for Comment Proposed National Instrument 
94-101 Mandatory Central Counterparty Clearing of Derivatives and Proposed 
Companion Polley 04-101CP Mandatory Central Counterparty Clearing of 
Derivatives 

Ladies and Gentlemen: 

TriOptima AB ("TriOptlma") is pleased to submit the following comments in 
connection with CSA Staff Notice and Request for Comment Proposed National 
Instrument 94-101 Mandatory Central Counterparty Clearing of Derivatives (the 
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"Proposal") and Proposed Companion Policy 04-101 CP Mandatory Central 
Counterparty Clearing of Derivatives. As discussed below in further detail, TriOptima 
is a provider of post-trade services to major market participants in the OTC 
derivatives markets. 

Any defined terms used have the meaning prescribed to them in the Proposal, 
unless otherwise specified herein. 

TriOptlma 

TriOptima offers post-trade services in the OTC derivatives markets. TriOptima is 
headquartered in Stockholm and also conducts its business through its four 
subsidiaries in New York, London, Singapore and Tokyo. The company's client base 
is made up of major broker/dealer banks and other financial institutions globally. 

TriOptima currently offers three post-trade services for the OTC markets: 
triReduce: a service for early termination of OTC derivatives - so called 
portfolio compression;1 

triResolve: a service for the reconciliation of counterparty positions in OTC 
derivatives and other financial products, margin management and 
operational risk management; and 
triBalance: a service for the mitigatiOn of portfolio risk imbalances across 
bilateral and cleared OTC derivative exposures.2 

TriOptima's comments on the Proposal 

As a provider of post-trade risk reduction services for the OTC-market and for 
reasons described below, TriOptima encourages the Committee to clarify that 
transactions which are not subject to mandatory clearing when entered into, will 
remain exempted from the mandatory clearing requirement if these transactions are 
amended or replaced in a compression cycle. TriOptima also encourages the 
provincial regulators of the Committee (the "Canadian Regulators") to not include 
certain transactions that participants enter into as part of post-trade risk reduction 
services3 in the clearing mandate. 

Amended or replaced trades resulting from a compression exercise 

As defined in the Commodities Futures Trading Commission's (CFTC) rule on 
Confirmation, Portfolio Reconciliation, Portfolio Compression, and Swap Trading 
Relationship Documentation Requirements for Swap Dealers and Major Swap 
Participants, 77 Fed. Reg. 55904 (September 11 , 2012), a portfolio compression 
exercise is 

"an exercise in which multiple swap counterparties wholly terminate 
or change the notional value of some or all of the swaps submitted 

' See Annex 1. 
· See~ 
' See ·certain transactions resulting from post·trade risk reduction services should not be subject to the 
clearing mandate" below. 
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by the counterparties for inclusion in the portfolio compression 
exercise and, depending on the methodology employed, replace the 
terminated swaps with other swaps whose combined notional value 
(or some other measure of risk) is less than the combined notional 
value (or some other measure or risk) of the terminated swaps in the 
compression exercise." 

As noted, compression can be accomplished through amending existing 
transactions, "amended trade~ method, or termination and entering into replacement 
trade(s) which reflects the net notional exposures between the counterparties, 
"replacement trade" method. In the vast majority of situations there is a reduction in 
the notional exposures due to netting, however, in some situations there is merely an 
aggregation of outstanding gross exposures arising from multiple transactions into 
one replacement trade with no net change in notional exposures. There is no change 
in the counterparties, underlying, or maximum maturity in either the "amended trade~ 
or "replacement trade" method. 

Imposing a clearing obligation on amended trades or replacement trades that result 
from a compression exercise will impact the effectiveness of compression as a risk 
reduction tool. Specifically, it would not be appropriate to require clearing of 
amended trades or replacement trades that result from a compression exercise, 
where the transactions subject to compression had been entered into prior to the 
effective date of the mandatory clearing obligation (and consequently were outside 
scope of the clearing requirement). This is because the compression cycle would 
shift the counterparty credit risk as the replacement trade or amended trade would 
be required to face a clearing agency instead of the original counterparty. 

It is very likely that firms would simply withhold from compressing uncleared 
transactions if - when they were replaced or amended in the compression exercise -
the replacement trade or amended trade would have to be cleared. This is e.g. 
because compression is performed on the basis that the economic value of 
transactions terminated in a compression exercise must be identical to the economic 
value of the replacement trade in the compression exercise. If the replacement 
trades face a new counterparty (the clearing agency) the economic value will change 
and the exposure to the original counterparty may go up. 

The transactions represent risk that participants had on their books prior to the 
compression exercise and during the course of compression no change of ownership 
occurs. Therefore we would encourage the Committee to clarify that in relation to any 
non-cleared transactions that were entered into prior to the effective date of the 
mandatory clearing obligation relating to such transactions, such transactions and 
their compression replacement trades or compression amended trades shall not be 
subject to mandatory clearing as a result of a compression exercise. 
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Support for clarification 

Fundamentally, TriOptima believes that transactions which were not subject to a 
clearing obligation before a compression exercise, should not have to be cleared 
upon completion of the exercise because they represent risk that the participants 
already had on their books prior to the compression exercise (albeit risk reduced 
thanks to the exercise). 

TriOptima notes that the Proposal states that entering into and a material 
amendment to a transaction would subject the transaction to the clearing obligation. 
The direct consequence of having amended trades or replacement trades resulting 
from a compression exercise becoming subject to a change in their clearing 
obligation status, would be for the compression result to potentially violate 
counterparty credit risk limits, since amended trades and replacement trades would 
be required to face a clearing agency instead of the original bilateral counterparty. As 
participants would not know in advance which transactions may be subject to a 
notional change or replacement, or the amount of notional to be changed or 
replaced, this would represent an uncontrollable risk that would force participants to 
reconsider their participation in these industry-wide risk reduction exercises. 

TriOptima has been approached by a number of dealers, seeking clarity on this point 
so that they may continue to participate in portfolio compression as effectively as 
possible. Moreover, compressions are now required under the EU rules (EMIR 
Regulatory Technical Standards) and US CFTC rules. In particular, the EU rules 
require regular analysis of compression opportunities with all counterparties. 

TriOptima would also like to refer to the CFTC No Action Relief from Required 
Clearing for Swaps Resulting from Multilateral Portfolio Compression Exercises (No. 
13-01, dated March 18, 2013) where relief is granted for amended trades and 
replacement trades. It should be noted that this is not a time limited relief. 

Compression exercises 

Transactions entered into prior to the effective date for clearing may be submitted for 
compression. A compression exercise requires a number of derivatives to be 
notionally changed or replaced, in order that participants remain market risk neutral. 

For amended trades, this should just be regarded as a life-cycle event, where those 
transactions already in participants' portfolios prior to the clearing mandate becoming 
effective will continue to exist between the same parties, but with a changed notional 
and reduced overall risk. 

Equally, the counterparties to a replacement trade remain the same counterparties 
that faced each other on the transactions originally submitted for compression, but 
with a reduced overall risk. 



The compression methodology does not allow participants to specify which 
derivatives may be notionally changed or replaced. 

Conclusion 

Amended trades and replacement trades resulting from compression exercises 
involving two or more participants should not require the affected trades to be subject 
to a change in clearing obligation status in Canada. This clarification would enable 
the industry to continue to use portfolio compression for such trades. 

Certain transactions resulting from post-trade risk reduction services should 
not be subject to the clearing mandate 

TriOptima is of the view that it is not appropriate to make all types of OTC derivatives 
subject to mandatory clearing. As further described below, it would not be 
appropriate to include certain transactions that participants enter into as part of post­
trade risk reduction services in the clearing mandate. 

The objective of the G20 commitments is to mitigate systemic risk, and the actions 
supported by the G20 (including mandatory clearing) are means toward that end. 
While many OTC derivatives will be suitable for central clearing, some OTC 
derivatives will remain bilateral and not be cleared, and the combination of cleared 
and uncleared components in a portfolio may create risk imbalances within such 
portfolios. The portfolio imbalances can however be effectively rebalanced by 
lowering portfolio risk/DV01 characteristics of the portfolio and, thus, systemic risks, 
by appropriate injections of new bilateral non-cleared trades as well as cleared 
trades. Injections of off-setting trades which are not cleared can help to rebalance 
and stabilize the bilateral portfolio by eliminating risk sensitivities in such uncleared 
portfolio and injection of cleared trades can help to rebalance and stabilize the 
cleared portfolio and lower risk in the CCP. In a multilateral context, all these trades 
can be generated while the overall Mcompound transaction" (containing all new 
proposed bilateral trades as well as new cleared trades) is market risk neutral for 
each of the participants. 

TriOptima offers this type of post-trade risk reduction service under the name 
triBalance. The "compound transaction" package of trades proposed in a triBalance 
cycle is market risk and funding risk neutral as a whole for each participant. In order 
to be effective, however, the new risk off-setting trades must be added to the netting 
sets from where the risk they are off-setting arose. In order to off-set bilateral risks 
these new trades must thus remain bilateral and non-cleared themselves. 

As mandatory clearing requirements are primarily aimed at reducing systemic risk, it 
is important that they are not applied in a way which effectively limits the opportunity 
for market participants to reduce such risk through the use of compound transaction 
post-trade risk reduction services. If portfolio risk reducing/off-setting trades are to 
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fulfill their purpose, it is essential that they are not made subject to mandatory 
clearing requirements. 

Keeping in mind that the purpose of the Proposal is "to propose mandatory central 
counterparty clearing of certain standardized over-the-counter (OTC) derivatives 
transactions, in order to improve transparency in the derivatives market and enhance 
the overall mitigation of systemic risl<',4 we would encourage the Canadian 
Regulators to make clear that any class of OTC derivatives (as prescribed by 
Canadian Regulators) that will be subject to mandatory clearing requirements 
through a clearing agency should not include those derivatives (i) whose sole 
purpose is to reduce systemic risk and portfolio risk between more than two 
counterparties, and (ii) which do not change the overall market risk for the 
counterparties. Such derivatives should accordingly be outside any clearing mandate 
imposed by the Canadian Regulators. 

We are happy to provide further information on the above, if and as required. 

Yours faithfully, 

Per Sjob rg 

Chief Executive Officer 

/! .!! ___ 
Christoffer Mohammar 

General Counsel 

• See page 2 of CSA Notice and Request for Comment, Draft Regulation 94-101 respecting Mandato!)' 
Central Counterparty Clearing of Derivatives and Draft Polley Statement to Regulation 94-101 respecting 
Mandato!)' Central Counterparty Clearing of Derivatives. 



Annex 1 

Because of the interconnectedness of derivatives trading, active market participants 
have at any one time large numbers of contracts outstanding with multiple 
counterparties, each creating counterparty credit risk and an operational burden to 
manage and oversee. However, when these risks are viewed on a portfolio basis 
and compared against the portfolios of other participants, there are ready 
opportunities to reduce certain risks without changing one's market risk. triReduce 
compression allows participants to terminate contracts early in order to eliminate 
counterparty credit risk, lower the gross notional value of outstanding contracts, and 
reduce operational risks by decreasing the number of outstanding contracts. 
triReduce is operated for rates, credit and commodity derivatives and has helped 
remove in excess of $600 trillion of gross notional exposure from the financial system 
since its launch in 2003 including, more recently, cleared transactions. triReduce 
has approximately 210 subscribing legal entities. 
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Annex 2 

The objective of the G20 commitments adopted in Pittsburgh 2009 is to mitigate 
systemic risk, and the actions supported by the G20 (including mandatory clearing) 
are means toward that end. While many OTC derivatives will be suitable for central 
clearing, some OTC derivatives will remain bilateral and not be cleared, and the 
combination of cleared and uncleared components in a portfolio may create risk 
imbalances within such portfolios and increase initial and variation margin 
requirements. The portfolio imbalances can however be efficiently rebalanced by 
lowering counterparty risk/DV01 in a portfolio. 

8 

Injections of off-setting trades between specific counterparties can rebalance risk 
exposures across multiple CCPs and bilateral counterparties alike. Proactive risk 
rebalancing helps reduce systemic risk and is a valuable tool for both CCPs and their 
members in the administration of their default recovery and resolution situations. In a 
multilateral context, these trades can be generated without changing participants' 
market risk and funding risk. TriOptima's triBalance (counterparty risk rebalancing) 
service was launched to enable rectification of such portfolio imbalances. 
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Albetia Secmities Commission 
British Columbia Securities Commission 
Financial and Consw-ner Services Commission (New Brunswick) 
Financial and Consumer Affairs Authority of Saskatchewan 
Manitoba Securities Commission 
Nova Scotia Securities Commission 
Nunavut Securities Office 
Office of the Superintendent of Securities, Newfoundland and Labrador 
Office of the Superintendent of Securities, Northwest Territories 
Office of the Yukon Superintendent of Securities 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward 
Island 

Me Anne-Marie Beaudoin 
Corporate Secretary 
Autorite des marches financiers 
800, square Victoria, 22e etage 
C.P. 246, tour de la Bourse 
Montreal (Quebec) H4Z 1G3 

Josee Turcotte 
Secretary 
Ontario Securities Commission 
20 Queen Street West 
Suite 1900, Box 55 
Toronto, Ontario M5H 3S8 

Dear Sirs I Mesdames: 

Re: CSA Notice and Request for Comment ("CSA Notice") on Proposed National 
Instrument 94-101 Mandat01y Central Counte1party Clearing of Derivatives 
("94-101") and Proposed Companion Policy 94-101CP Mandatory Centml 
Counterparty Clearing of Derivatives ("94-101 CP") 

Custom House ULC operating as Westem Union Business Solutions ("Westem Union") 
appreciates the opportunity to comment on 94-10 1 and 94-10 1 CP. Capitalized terms 
used in this letter and not defined herein will have the same meaning as in the CSA 
Notice. 

In respect of the Intragroup Exemption, Western Union would like to repeat the 
comments made by cornmenters on the Draft Model Rule that the current drafting of 
paragraph 1 0(1 )(b) limits the applicability of the Intragroup Exemption even from 
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affiliated entities that do manage risk on a centralized basis. Although, the CSA's 
response to the Draft Model Rule commenters says that paragraph 10(1)(b) is drafted 
broadly enough to include affiliated entities that do not prepare consolidated financial 
statements, the wording of the paragraph is unclear and redrafting the language would 
make it more apparent that affiliated entities with centralized risk management could use 
the Intragroup Exemption whether or not they prepared consolidated financial statements. 
In particular, the current drafting of section 1 0(1 )(b) would restrict the exemption to 
companies who prepared IFRS consolidated financial statements, and would appear to 
preclude corporations with ultimate parent companies located in the United States which 
prepare consolidated US GAAP financial statements. We therefore propose that section 
1 0(1 )(b) be replaced to adopt the securities laws definition of "affiliates", or, that section 
1 0(1 )(b) be amended to also refer to consolidated financial statements prepared in 
accordance with US GAAP. 

In respect of the derivatives or classes of derivatives to be subject to mandatory central 
clearing, while Western Union recognizes that 94-lOlCP states that "existence of a 
clearing obligation in other jurisdictions" is one of the criteria used to determine if a class 
of derivatives will be subject to mandatory clearing in Canada, it should be made explicit 
that the default position for Canadian derivatives regulators will be not to require clearing 
for classes of derivatives that are not subject to clearing in other jurisdictions. 

There should also be a presumption that there will not be mandatory clearing for a 
derivative or class of derivatives which is not required to be cleared in that foreign 
counterparty's home jurisdiction. For instance, if a European counte1party enters into a 
non-deliverable foreign exchange forward with a Canadian counterparty in respect of 
Euros or another European cunency such a transaction would not be subject to 
mandatory clearing under the European requirements, Canadian derivatives regulators 
should be forced to overcome a strong presumption against mandating clearing under the 
rules of a Canadian jurisdiction for that transaction. This type of requirement would 
encourage consistency on a global basis while recognizing that there may be rare 
circumstances where Canada-specific situations require Canada-specific responses. 

Further we would note that ' jurisdiction" is a defined te1m under National Instrument 14-
101 National Definitions and refers specifically to a province or territory of Canada. 
Since 94- lOl CP is proposed to be identical in all jurisdictions and mandatory clearing 
determinations are to be made on a national basis, it is difficult to see how there would be 
a clearing obligation in one province or territory of Canada, but not in another. If this 
criterion is meant to prompt Canadian derivatives regulators to review the clearing 
determinations made by non-Canadian jurisdictions, it may be clearer to state "the 
existence of a clearing obligation in foreign jurisdictions". 

In respect to record-keeping, a number of commenters stated that parties should be able 
to rely on representations made by their counterparties. The Committee responded by 
including additional language in 94-1 01 CP stating that local counterparties could rely on 
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factual representations made by their counterparties so long as they had no reasonable 
grounds to believe those representations were false. While this language is very much 
welcome, Western Union believes that it could be made more explicit to state that a local 
counterparty can rely on its counterparty' s representation as to clearing status 
specifically. For instance, a local counterparty should be able to rely on its counterparty 
stating that it is an end user because it is (a) not a financial institution; and (b) entering 
into the transaction for the purpose of hedging or mitigating commercial risk, rather than 
have to obtain a set of factual representations about the counterparty's existing positions 
with respect to the underlying risk and how the proposed transaction is conelated to those 
risks. This would be in keeping with the recordkeeping requirements in place in foreign 
jurisdictions. 

Concluding Remarks 

We thank you for the opportunity to provide these comments. We would be happy to 
address any questions you may have and appreciate the time you are taking to consider 
our points of view. Please feel free to contact us at shannon.seitz@westemunion.com, on 
this or any other issue in future. 

Shannon Seitz 
Associate Counsel, Western Union Business Solutions 
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