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44th Floor
1 First Canadian Place
Toronto Canada  M5X 1B1

Tel 416 863 0900
Fax 416 863 0871
www.dwpv.com

April 4, 2007

BY E-MAIL

Alberta Securities Commission
British Columbia Securities Commission
Manitoba Securities Commission
New Brunswick Securities Commission
Nova Scotia Securities Commission
Ontario Securities Commission
Autorité des marchés financiers
Saskatchewan Financial Services Commission

Request for Comments on Proposed National Instrument 41-101, Companion Policy 41-
101CP and Related Amendments

We are writing in response to the request of the Canadian Securities Administrators (the "CSA") 
for comments (the "Request For Comments") in respect of the proposed National Instrument 
41-101 General Prospectus Requirements (the "Instrument"), Companion Policy 41-101CP (the 
"Policy") and the related amendments, all as published on December 22, 2006. 

We strongly support the CSA's objectives of consolidating and harmonizing the general 
prospectus requirements in a single national instrument and integrating such requirements with 
those related to the continuous disclosure regime and distributions through alternate forms of 
prospectus.  We appreciate the opportunity to provide comments on the Instrument and Policy 
and note that, other than as set out below, we are generally supportive of the substantive changes 
that the CSA has proposed in connection with the harmonization initiative.

1. Part 4: Financial Statements and Related Documents

We agree that harmonization of the financial statements requirements of a long form prospectus 
to the two years required under a short form prospectus is sufficient for the protection of 
investors.  However, we note that in the case of certain reporting issuers that do not currently file 
electronically on SEDAR, investors may not have ready access to the earlier financial statements
that have been filed (but are not included in the long form prospectus).  We submit that the CSA 
should consider whether to make the relief in section 32.4 of proposed Form 41-101F1 (the 
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"Form") contingent on such financial statements being made available on SEDAR at the time 
the preliminary prospectus is filed.

2. Part 5:  Certificates

(a) General

While we appreciate that certain of the "opt-outs" in the Instrument are required as a result of
differing rule-making authority across jurisdictions and that certain of the requirements are 
otherwise provided for in applicable provincial securities legislation, we have some concerns 
regarding "opt-outs" in what is purportedly a harmonized rule.  As Canadian prospectus offerings 
typically extend beyond a single jurisdiction, we are concerned about the interaction of the 
applicable regimes created by the "opt-outs" under the mutual reliance review system. This 
possibility may become particularly problematic where a non-principal regulator has a 
discretionary ability to require certification of a prospectus by an additional party.  If a non-
principal regulator indicates that it will require an additional certificate at the comment letter 
stage, there would arise serious timing considerations relating to the offering as, for the offering 
to be completed on its previously anticipated timelines, those executing the certificate would be 
required to perform appropriate diligence on a severely time limited basis.  We are further 
concerned that, as such certificate requirements would not be addressed by the principal 
regulator, there is the potential that an issuer would have to engage all of the other regulators in 
separate discussions, defeating the goals of the mutual reliance review system. We submit that if 
the substantive "opt-outs" are maintained in the final version of the Instrument, the CSA should 
provide guidance clarifying process where a prospectus is filed in multiple jurisdictions and the 
principal regulator has "opted-out" of a relevant provision. 

In addition, in the interests of transparency, we believe that the CSA should consider indicating, 
whether in Policy or elsewhere in the Instrument, where a jurisdiction has "opted-out" because 
the applicable requirements are elsewhere in that jurisdiction's securities laws.

(b) Trust Issuers

The Instrument specifies that a certificate of an issuer that is a trust, if the trustee is a company, 
must be executed by, among others, the chief executive officer, chief financial officer and two 
directors of the trustee.  We submit that where an issuer that is a trust has an independent trust 
company acting as its trustee, such certification requirements would not provide any additional 
benefits to investors and may impose additional costs upon the issuer surrounding prospectus 
offerings. 

(c) Substantial Beneficiary of the Offering

We have serious concerns regarding the new requirement that a "substantial beneficiary of the 
offering" be required to sign a prospectus certificate and its potential effect on issuers and the 
Canadian business community in general.  First, we do not agree with the stated premise that "a 
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person or company that controls the issuer or a significant business has the best information 
about the issuer or a significant business".  There are many examples of issuers where control 
persons have no additional information regarding the issuer beyond that which is available to the 
public.  We submit that an issuer's management generally has the best information regarding the 
issuer or a significant business.  Where a business has been recently acquired by an issuer, the 
issuer's management is best placed to synthesize past information regarding the acquired 
business (obtained from the vendor or from the issuer's due diligence) with current information 
about the issuer and management's intentions for the acquired business to provide disclosure 
regarding the acquired business in the context of the issuer as a whole.  

We submit that the costs of this additional certification requirement would be significant.  As the 
contemplated certificate is not limited in scope to the disclosure that is relevant to the significant 
beneficiary of the offering, but relates to the entire prospectus, the additional signatory will need 
to perform due diligence on the content of the entire prospectus. Also, the additional liability 
imposed by new certification requirement may act as a disincentive for vendors to sell businesses 
to Canadian issuers that will finance the acquisition by a public offering.  As a result of this 
additional, a potential vendor will likely either require greater consideration from an issuer that 
plans to access the Canadian capital markets to finance the acquisition or choose to sell to a 
purchaser where no additional liability will be incurred.  Accordingly, we submit that the 
substantial costs and potential detrimental effects of requiring a prospectus to include certificates 
of a substantial beneficiary of the offering do not justify the limited benefits that additional 
certifications would yield.

We also are concerned that where a substantial beneficiary of the offering owns part of the 
issuer, such person becomes be responsible for the disclosure in two different ways: directly,
through its execution of the prospectus certificate, and indirectly, through its ownership of an 
interest in the issuer.  We submit that this double liability is not a fair allocation of the risk 
associated with a public offering.  In addition, such additional liability may act as a deterrent to 
bona fide intercompany transactions, such as refinancing indebtedness of a publicly traded 
subsidiary to its parent. Where the parent has provided temporary funds for an issuer, it should 
not incur double liability merely because of its ownership relationship with the issuer.  We 
submit the outcome of this additional certification requirement will be to discourage valid and 
useful intercompany financing strategies that both benefit the issuer and provide increased 
financing flexibility to benefit the capital markets as a whole.

Although we are uncertain of the specific policy rationale behind this additional certification 
requirement, and are unaware of any abuses of the market against which this requirement is 
designed to protect, we suspect that it may be related to trust structures.  We are unsure that 
instituting such a rule of general application is the best course of regulation, particularly where, 
as a result of other legislative changes, the issue may recede in importance.  
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(d) Discretionary Certificate Requirements

The Instrument provides regulators, except in Ontario, with discretion to require any selling 
security holder or control persons or other persons to execute a certificate in a prospectus.  Our 
related concerns are threefold.  First, in respect of the certificate requirements for selling 
shareholders and control persons, we submit that in the interests of transparency, guidance 
should be provided as to when regulators intend on requiring additional certificates.  Second, we 
have concerns regarding the unfettered nature of the certificate obligations in these two sections.  
We understand that section 5.16 merely preserves the unfettered right that regulators in certain 
jurisdictions have to require a certificate; however we submit that it should be made clear in the 
instrument that regulators will not exercise that right unless it is in the public interest to do so.  
Finally, we believe that the unfettered and discretionary nature of such certification requirements 
reduces the transparency and certainty in public offerings that benefits all market participants.

3. Part 6:  Amendments

In response to question 11 in the Request For Comments, we submit that the CSA should not 
make changes to the rules relating to the amendment of prospectuses.  Specifically we do not 
believe that "continued accuracy of the prospectus" is an appropriate standard for requiring an 
amendment to either a preliminary prospectus or a prospectus.  In respect of both preliminary 
prospectuses and prospectuses, we anticipate that such a new lower standard would dramatically 
increase the number of amendments that would be required, and impose upon issuers the 
associated increased costs.  In addition, a lower threshold for amendments increases the 
uncertainty of timing relating to an offering, as presumably a period for review by the regulators 
of an amended document would still be necessary for each amendment.  Such reduced threshold 
for amendments may also increase confusion of potential investors in situations where there are 
numerous amendments. We note that there is limited, if any, informational benefit of such a 
reduced threshold for amendments, particularly in the case of a prospectus, where the current 
regime requires amendments in response to a "material change" in respect of the issuer.  The 
proposed new standard of "continued accuracy" would require amendments where there are 
changes in the affairs of the business, operations or capital of the issuer that would not affect the 
market price or value of the issuer's securities.  We question whether such a exercise is helpful to 
investors.  We submit that making an issuer incur such additional expense for unnecessary 
amendments is not justified by the additional information, which we believe will be of limited 
value to investors.

4. Part 9:  Requirements for Filing a Prospectus

In respect of the filing of material contracts, we support the CSA's efforts to clarify the current 
regime. Specifically, we believe it is helpful that the CSA has provided some guidance as to the 
type of contracts that it considers not to have been entered into in the ordinary course of business
and we would not add any other types of contracts to the list set out at section 9.1(1). However, 
we are uncertain as to how the test that is set out in section 9.1(1)(b) regarding what constitutes 
"a contract to sell the major part of the issuer's products or services or to purchase the major part 
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requirements of goods, services or raw materials" would be applied as a practical matter due to 
the lack of a common understanding of what would constitute a "major part" in such context.  
We suggest that the test be changed to incorporate the materiality standard used later in the 
paragraph such that it would read, "any continuing contract to sell the issuer's products or 
services upon which the issuer's business depends to a material extent or to purchase goods, 
services or raw materials upon which the issuer's business depends to a material extent…".

We note that in regard to the provision of the Policy setting out permissible redaction of sensitive 
information from a material contract for the reasons that disclosure of such information would 
violate confidentiality provisions, that section 3.6(3) of the Policy states "[a] boilerplate blanket 
confidentiality provision covering the entire contract would not satisfy this condition".  We are 
concerned that such a change has the effect of imposing retroactively a new standard that affects 
the ability of contracting parties to keep information confidential. While new contracts can 
incorporate provisions that address the approach of the Policy, contracts drafted prior to the 
introduction of the Instrument do not have similar flexibility.  Accordingly, the new regime 
provides no protection to confidential information of a counterparty to a material contract of an 
issuer, as there is no test for redaction that relates to disclosure that may be prejudicial to such 
counterparty.  Further, the counterparty may not have the ability to ensure that its contracts with 
public issuers will be renegotiated to include the necessary specific confidentiality provisions.  
We ask that the CSA consider that the guidance in the second paragraph of section 3.2(3)(b) be 
limited to those contracts entered into after the Instrument comes into force or that some other 
means of protecting the confidentiality of a counterparty's sensitive information be provided.

5. Form 41-101F1 - Item 1: Cover Page Disclosure

We support the CSA's initiative in the Instrument to require that an issuer disclose a bona fide
estimate of the range in which the offering price or the number of securities being distributed is 
expected to be set.  We believe that such information is important to an investor in making an 
informed investment decision, and that such initiative will be helpful to the marketplace.  
Further, we support the proposal whereby disclosure in the preliminary prospectus in the 
consolidated capitalization table, earnings coverage ratios and pro forma financial information 
would be required to be calculated and disclosed using the mid-point of the pricing range. We 
believe that such information is helpful to investors in understanding the effects that the offering 
will have on the issuer.  We also support the concept that pricing outside the disclosed ranges 
may be a material adverse change in respect of the issuer, and that as such may require an 
amendment to the preliminary prospectus be filed. We believe that such potential will serve as 
an incentive to issuers to consider, with the help of their advisers, a realistic set of estimates 
regarding an offering's pricing terms.

IN
C

LU
D

E
S

 C
O

M
M

E
N

T LE
TTE

R
S



Page 6

Tor#: 1911377.4

6. NI 44-102 – Shelf Distributions: "Novel" Specified Derivatives

(a) General

In general, we have significant concerns regarding the proposed amendments to NI 44-102 that 
relate to "novel" specified derivatives.  First, we believe that the expansion of the definition of 
"novel" would materially reduce certain issuers' ability to access the capital markets and to offer 
to investors the opportunity to diversify their portfolios and invest in innovative investment 
products designed to meet investors’ needs.  It will also reduce product innovation and further 
widen the gap between Canada and the US capital markets where there exists a deep, established 
public market for structured notes.  

In Canada, prior to the advent of the shelf system which enabled structured notes to be offered 
off the shelf, very few public markets derivatives securities were distributed.  This was so 
because the conventional wisdom at the time shared among issuers and their advisors was that 
the time and expense involved in clearing such a product through the commissions, educating 
staff about the nature of the product and overcoming inherent biases against derivative-like 
securities simply made these products uneconomic to offer.  These conditions fostered the 
development of the private unregulated market in bank deposit notes linked to indices, stocks 
and commodities ("linked bank-deposit notes").  A return to that regime in the guise of forcing 
prospectus supplements through an onerous novelty pre-clearance process can be expected to 
have the same chilling effect.

Our concerns in this regard are amplified by the commentary in the proposed rule to the effect 
that the CSA views many structured products to be similar to investment funds.  In its 
commentary, the CSA has indicated that "the CSA is also interested in having an opportunity, 
prior to distribution, to determine whether certain elements of the investment funds regulatory 
regime should apply to such offerings".  It is our position that structured debt securities, or equity 
linked notes, of the type currently being offered by prospectus by Royal Bank or Merrill Lynch
are not, in fact, similar to investment funds.  The type of products currently being offered by 
Royal Bank and Merrill Lynch (referred to in this letter as "Passive Linked Securities") are 
linked to benchmarks such as reference indices, stocks or commodities and are not actively 
managed, in contrast to structured products that are linked to managed investments, such as 
mutual funds and closed end funds ("Managed Linked Securities").  It is essential for the CSA
to recognize the distinction between Passive Linked Securities and Managed Linked Securities.  
Indeed, while we share some of the CSA's concerns about Managed Linked Securities and the 
disclosure issues that may arise regarding fees, "fees on fees", conflicts and governance, for 
example, in the Managed Linked Security context, we do not agree that the same issues arise 
regarding Passive Linked Securities for the simple reason that these products are not managed.

Passive Linked Securities differ significantly from investment funds in several fundamental 
ways.  An investor in a mutual fund, for example, is entitled to receive on demand, or within a 
specified period after demand, an amount computed by reference to the value of a proportionate 
interest in the whole or in part of the net assets of the issuer.  In contrast, a Passive Linked 
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Security is a debt obligation of the reporting issuer under which the noteholder is entitled to 
receive payments determined by reference to the performance of a certain benchmark.  While the 
payout profile of a Passive Linked Security would be linked to the performance of underlying 
securities, commodities or reference indices, as the case may be, absent an express right to 
redeem the notes, a noteholder would not be entitled to receive any amount from the issuer on 
demand.  Furthermore, the calculation of the amount to be paid to holders of such structured 
notes would not, unlike in a mutual fund, be based on the net asset value of the underlying 
securities or reference indices.  Rather, it would be determined in a manner that is quantitative, 
formulaic and discretion free.  Nor are these Passive Linked Securities akin to non-redeemable 
investment funds within the meaning of National Instrument 81-106, including section 1.2 of the 
Companion Policy, because, among other things, they do not involve the "management" of 
investors' funds.

For example, Merrill Lynch’s global equity accelerator product was developed to address 
investors’ desire for an investment product that would give them exposure to the Global Equity 
market without currency exposure and without the large management fees associated with 
managed global equity investment funds.

Accordingly, we have significant concerns regarding the suggestion that the regulators would use 
the pre-clearance process to apply investment fund-type requirements to issuers that are not 
investment funds.  In addition to the fundamental differences between investment funds and 
issuers of Passive Linked Securities, we believe more generally that there is a risk that the 
proposed change would have the effect of exposing issuers of Passive Linked Securities to an 
uncertain, non-transparent and potentially uneven disclosure regime under which issuers could 
be subject to a "moving target" of disclosure obligations depending on the extent to which the 
regulators view such securities to be "like an investment fund" (a comparison which we believe 
is not helpful, for the reasons set forth above).  It is not clear what it would mean practically for 
the regulators to consider the applicability of the investment fund regime to any given Passive 
Linked Security.  

As a general principle, in any event, we believe that the Commission’s determination of broad 
questions of general application, such as the type of regulatory regime that should apply to a 
particular type of offering, should occur in the policy development context and not within the 
context of a particular transaction-related filing.  One of the cornerstones of securities law is the 
efficient functioning of the capital markets.  In order for the capital markets to function 
efficiently, market participants must be governed by a transparent securities law regime.  The 
proposed approach to pre-clearance processes would impose an unwritten regime on issuers of 
novel specified derivatives under which such issuers could be subject to certain aspects of the 
investment funds regime without being able to determine, in advance of a pre-clearance 
application, which aspects of the investment funds regime would be regarded by the regulators as 
applicable.  This is not, in our view, an acceptable compromise.  Moreover, it is our view that the 
CSA's concerns regarding Passive Linked Securities have already been addressed by the 
requirement that any prospectus include full, true and plain disclosure about the securities 
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qualified thereby.  However, if the CSA continues to believe that it should impose additional 
regulatory requirements on structured products in general, and Passive Linked Securities in 
particular, it is our view that any such additional rules should be plainly set forth in a rule, in 
respect of which market participants are consulted and have had an opportunity to comment, to 
ensure a level playing field among and a transparent regulatory regime applying to issuers of 
novel specified derivatives.  We urge the CSA to consult further with market participants that 
issue derivative securities so that a more appropriate approach to pre-clearance applications can 
be developed.  

(b) Definition of "novel"

We are of the view that the expansion of the definition of "novel" as proposed by the CSA is 
unnecessary because it would have the effect of requiring issuers to pre-clear supplements 
qualifying the issuance of types of securities that have been previously issued (in some cases, on 
a number of occasions) by different issuers.  We believe that there is little rationale to support 
such a change; if the market is already familiar with a certain type of structured product, we see 
no reason to increase the time, costs and regulatory burden associated with offering such 
products on other issuers by imposing on such issuers a pre-clearance process. 

In addition, the proposed change could, in fact, aggravate an inequality that may exist under the 
current regime.  The rule currently in effect requires issuers to pre-clear prospectus supplements 
that qualify the issuance of specified derivatives that have not been publicly offered to date in 
Canada.  As the CSA may be aware, a number of issuers issue a wide range of structured 
products to investors (i.e., linked bank deposit notes issued under Schedule III banks under 
National Instrument 45-106 – Prospectus and Registration Exemptions) pursuant to information 
statements.  In contrast, reporting issuers that wish to issue derivatives under a shelf prospectus 
are subject to significantly more onerous disclosure requirements (in the form of prospectus-level 
disclosure) regarding the securities, as well as the pre-clearance regime, with respect to any type 
of product that has not been publicly issued to date.  We understand that the rationale for pre-
clearing novel specified derivatives is to allow the regulators to consider appropriate levels of 
disclosure in prospectus supplements in light of the fact that such securities may be unfamiliar to 
investors.  However, we question the utility of the pre-clearance process with respect to 
structured products with which the market has already become familiar, such as linked bank 
deposit notes. 

The proposed change to the definition of "novel" would create a similar problem in that the rule 
would give issuers that have already issued a certain type of derivative security easy access to the 
capital markets while imposing a burdensome pre-clearance process on issuers that have not to 
date offered such a product, even if the securities proposed to be issued are identical to a type of 
security that has already been publicly offered numerous times by other issuers.  This would give 
issuers with a history of publicly offering derivatives a significant advantage over other issuers, 
with little apparent benefit to investors.  We are of the view that, in light of the increasing 
familiarity of the market with structured products, there is no need to impose such an uneven 
regulatory regime on market participants.  In fact, we would further suggest that the definition of 
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novel be narrowed, rather than broadened, so that issuers would not be required to pre-clear 
prospectus supplements qualifying the issuance of derivatives that have been offered pursuant to 
an information statement under a prospectus exemption.  Any issuers offering specified 
derivatives are required to include in their prospectus supplements full, true and plain disclosure 
regarding such securities; we are of the view that this basic requirement governing prospectus 
disclosure is sufficient to protect investors where the market is already familiar with the type of 
product being offered.

(c) Reduction of review period

We appreciate that the reduction of the review period from 21 days to 10 working days 
represents an attempt to address market concerns regarding the ability of issuers to take 
advantage of perceived market opportunities.  However, we do not believe that the reduction in 
the review period would sufficiently address the concerns that market participants would have in 
this regard.  First, the 10 working day period applies only to the initial comment letter of the 
regulators and would not, in fact, provide issuers with any certainty as to the time period within 
which they would be able to offer a novel specified derivative after submitting the relevant 
pricing supplement for pre-clearance.  

Second, the rule as currently in effect does not set out the parameters that would govern the 
regulators' review under a pre-clearance application. We are of the view that the pre-clearance 
process should apply only to those aspects of a particular derivative security that are, in fact, 
novel.  Because there is little guidance in the rule regarding the manner in which prospectus 
supplements will be reviewed, there is the possibility that the pre-clearance regime could be used 
to visit or revisit issues relating to aspects of the novel product that are not novel.  It is our view 
that any review process that addresses aspects of a product beyond its novel features would be 
contrary to the spirit in which the pre-clearance procedure is intended.  Therefore, we would 
suggest that the proposed rule be revised to provide that the review of any novel specified 
derivative would be limited to (i) the aspects of the securities that are novel and (ii) a 
consideration of the disclosure requirements directly applicable to the pricing supplement in 
question.  In our view, the time periods should be no less favourable than those applicable to 
short form prospectus review under National Instrument 43-201.  Furthermore, we would ask 
that the CSA consider adding an additional requirement that any comment letters beyond the 
initial comment letter sent to an issuer also be subject to a review period of 5 working days.
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Please do not hesitate to contact Rob Murphy (416.863.5537) or Brooke Jamison (416.367.7477) 
if you wish to discuss any of our comments.

Yours very truly,

(signed) Robert S. Murphy

Davies Ward Phillips & Vineberg LLP

cc. Patricia Leeson
Alberta Securities Commission

Anne-Marie Beaudoin
Autorité des marchés financiers (Québec)

Heidi Franken
Ontario Securities Commission
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IGM Financial Inc.  One Canada Centre, 447 Portage Avenue, Winnipeg, Manitoba R3C 3B6 
 
 
W. SIAN BURGESS LL.B. 
Senior Vice-President and General Counsel 
 
 
April 4, 2007 
 
 
British Columbia Securities Commission, 
Alberta Securities Commission, 
Saskatchewan Financial Securities Commission, 
The Manitoba Securities Commission, 
Ontario Securities Commission, 
Autorité des marchés financiers, 
Nova Scotia Securities Commission 
Securities Administration Branch, New Brunswick 
 
Dear Sirs/Mesdames: 
 
Re: Request for Comment 

Proposed National Instrument 41-101 (General Prospectus 
Requirements) 
and Companion Policy 41-101CP and associated Consequential 

 Amendments          
 
This letter is in response to the Canadian Securities Administrators (“CSA”) 
request for comments on the proposed revocation and replacement of NI 41-101, 
issued on December 21, 2006 (the “Instrument”).  We acknowledge that 
comments on the proposal are requested by March 31, 2007, and that the Notice 
indicates that the Instrument is not expected to become effective until December 
2007.   
 
Information about IGM Financial Inc. 
 
IGM Financial Inc. (“IGM Financial”) is a publicly traded company listed on The 
Toronto Stock Exchange (“TSX”) with a market capitalization of approximately 
$13.0 billion as at December 31, 2006.  We participate in the management of 
mutual funds in the Canadian mutual fund industry through 3 mutual fund 
managers, being Investors Group Inc., Mackenzie Financial Corporation and  
Investment Planning Counsel Inc.  These companies also engage in mutual fund 
dealer activities through related companies.  Please refer to the organizational 
chart attached as an Appendix to this letter.  Each of Investors Group Inc., 
Mackenzie Financial Corporation and Investment Planning Counsel Inc. 
sponsors its own family, or families, of mutual funds that are distributed across 
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Canadian Securities Administrators, 
April 4, 2007  Page 2 
 
 
Canada.  As at December 31, 2006, collectively we offer approximately 343 
different investment funds (including the segregated fund versions of some of our 
own funds offered through The Great-West Life Assurance Company, London 
Life Insurance Company and The Canada Life Assurance Company) valued at 
approximately $107 billion, with over $119 billion in total assets under 
management. 
 
General Comments on the Instrument 
 
We commend the CSA’s initiative to harmonize the prospectus disclosure 
requirements among Canadian jurisdictions, and to replace them with a uniform 
Instrument.  In particular, we applaud the CSA’s efforts to extend the application 
of the Instrument to all “investment funds”, including mutual funds regulated 
under National Instrument 81-101 – Mutual Fund Prospectus Disclosure (“NI 81-
101”) through the accompanying Consequential Amendments associated with 
the Instrument.  In this regard, we are hopeful that the continuing mandate of the 
Joint Forum of Financial Market Regulators (the “Joint Forum”) to co-ordinate 
and streamline the regulation of products and services in the Canadian financial 
markets will result in the application of uniform prospectus disclosure 
requirements for all investment funds that are sold on a competitive basis to 
mutual funds.  
 
IGM Financial fully supports any reasonable prospectus disclosure requirement 
that seeks to provide securityholders with relevant information they may 
reasonably desire in order to make a fully informed investment decision.  In this 
regard we wish to note that the application of prospectus disclosure requirements 
should be done on a common sense basis, with the recognition that 
securityholders may become easily overwhelmed by the mountain of information 
contained in a prospectus .  This reality was recently confirmed by the Report of 
the Task Force to Modernize Securities Legislation in Canada (the “Allen 
Report”) issued in October 2006, which indicates that mutual fund 
securityholders found their prospectuses to be of “quite limited value” due 
primarily to the overwhelming amount of information presented in them.  (Please 
see page 287 in Volume 2 of the Allan Report).   
 
We wish to take this opportunity to provide you with our comments with respect 
to some of the questions posed by the CSA in the Notice, as well as other 
aspects of the Instrument of particular interest to Investors Group as discussed 
herein. 
 
Our major comments are highlighted below, and are to be read in conjunction 
with additional comments that are provided in the schedule attached to this letter. 
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Auditor Review of Unaudited Financial Statements 
 
The Consequential Amendments propose to add new section 2.7 to NI 81-101 
requiring that any unaudited financial statements included (or incorporated by 
reference) in a simplified prospectus be “reviewed in accordance with the 
relevant standards set out in the Handbook for a review of financial statements 
by the mutual fund’s auditor..”.   For the reasons discussed in greater detail in the 
attached schedule, the proposed additional auditor review requirement would, in 
our view, impose a significant and costly burden on the industry with little or no 
benefit to fund securityholders.   
 
We also wish to express our concern that the CSA seems to be attempting to re-
introduce a requirement through this Instrument that was thoroughly discussed 
and dismissed during the comment period for NI 81-106.   
 
Personal Information Form and Authorization to Collect, Use and Disclose 
Personal Information 
 
The Instrument will require Issuers to deliver a completed Personal Information 
Form and Authorization (“PIFA”) for each director and executive officer of the 
Issuer, its manager (in the case of an investment fund) and promoter (and, 
except in Ontario, each beneficiary of the offering).    For the reasons detailed in 
the attached schedule, this will result in a substantial increase in time and effort.   
 
In Section 2.1 of 41-101CP (the “Companion Policy”), the CSA indicates that: 
 
 “…a sufficient number of the directors and officers of the issuer 

should have relevant knowledge and experience so that a 
securities regulatory authority or regulator will not conclude that the 
human and other resources are insufficient to accomplish these 
purposes [of the issuer].  If the requisite knowledge and experience 
are not possessed by the directors and officers, a securities 
regulatory authority or regulator may be satisfied that the human 
and other resources are sufficient if it is shown that the issuer has 
contracted to obtain the knowledge and experience from others.” 

 
In our view,  the CSA would be conferring upon administrative staff of a regulator 
the ability to make this assessment based solely upon the authority of the 
Companion Policy, and in the absence of any published proficiency requirements 
or other objective benchmarks.  We believe that this kind of substantive 
regulation demands fulsome and clear delineation of the requirements upon 
which assessments of this nature are conducted, and is, in our view, not well-
suited for purposes of an Instrument intended only to prescribe prospectus 
disclosure requirements.   
 
The Registration Reform Project currently underway by the Canadian Securities 
Administrators is intended to focus proposals relating to the determination of 
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whether the officers and directors of a fund, its manager or promoter are ‘fit and 
proper’ (including proficiency or experience requirements) pursuant to the 
proposed registration requirements contained in National Instrument 31-103 – 
Registration Requirements (“NI 31-103”).  Accordingly, we believe that 
consideration of proficiency and experience should be considered more 
appropriately through the NI 31-103 review and comment process rather than 
through commentary in the Companion Policy to this Instrument. 
 
Date of the Prospectus 
 
Section 2.3(1) of the Instrument proposes that an issuer must file its final 
prospectus within 90 days after the date of receipt for its preliminary prospectus. 
It has been our experience that the time required to clear a final prospectus is 
sometimes beyond the control of the issuer, and that unique offerings can take 
more than 90 days to complete the review by regulators due to novel issues 
raised in the filings or the nature of required regulatory relief.  Therefore, this 
requirement is likely to, in some cases, result in needless time and effort in 
seeking relief to extend the approval period.  In view of the other requirements in 
the Instrument concerning amendments to the preliminary prospectus and  
delivery of the final prospectus to each recipient of the preliminary prospectus , as 
discussed in greater detail in the attached schedule, we suggest that the waiting 
period continue to be 180 days. 
 
Lapse Date 
 
The CSA proposes to introduce into NI 81-101 a new section that all distributions 
completed after the expiry of its lapse date may be cancelled at the option of the 
purchaser within 90 days of the purchaser’s “first knowledge of the failure to 
comply with [the conditions prescribed in Section 2.5(4)] where any of the 
conditions to the continuation of a distribution under subsection (4) are not 
complied with.”  We are concerned that this 90-day cancellation privilege 
provides the purchaser with an inordinately long period of time during which they 
essentially have an option which he or she may choose to exercise at the end of 
the 90-day period once it is clear whether their mutual fund has increased or 
decreased in value since the date of their purchase.  We suggest that this period 
be narrowed to no more than 10 days, and that notice may be provided in the 
same manner as allowed for material changes under National Instrument 81-106, 
i.e. through the prompt issuance of a press release followed within 10 days by 
the filing of a material change report. 
 
Prospectus Amendments 
 
The CSA has asked whether it should require amendments to be based on the 
continued accuracy of the information in the prospectus?  In our view, an issuer 
should not be required to amend its prospectus as a result of inconsequential 
changes in the information that is disclosed in its prospectus.  Accordingly, only 
changes that would be considered important to a reasonable investor when 
determining whether or not to purchase the securities of the fund should require 
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the filing of a prospectus amendment, regardless of whether the “material 
change” is adverse in nature or not.   
 
Also, as further discussed in greater detail in the attached schedule, we think that 
imposing a requirement to file a preliminary prospectus (rather than simply filing 
a prospectus amendment) when introducing a new series of an existing fund is 
unnecessary and needlessly expensive and time consuming.    
 
Summary 
 
Generally, we approve of the Instrument and the proposed Consequential 
Amendments to NI 81-101, except as otherwise noted herein, and commend the 
CSA’s efforts to harmonize the prospectus disclosure requirements across 
Canada.  We are concerned that some of the proposed requirements may be 
redundant (or in conflict) with the pending registration requirements for mutual 
fund managers presently being considered pursuant to the Registration Reform 
Project and other CSA and Joint Forum initiatives.  For example, it may serve no 
useful purpose to require a mutual fund to file a PIFA with respect to the officers 
and directors of its manager if there is a similar requirement with respect to the 
registration requirements of that manager.   
 
We further understand that the CSA is working together with IFIC, and under the 
auspices of the Joint Forum, to substantially revise the point of sale disclosure 
documentation for mutual funds.  In the accompanying Notice to this Instrument, 
the CSA itself advises that the Instrument and Consequential Amendments do 
not reflect the proposed rescission of National Policy Statement 48 (future-
oriented financial information) and the accompanying amendment to National 
Instrument 51-102 (continuous disclosure).  Obviously, changes in these other 
Rules may have a direct impact to the prospectus disclosure regime mandated 
under NI 41-101 and NI 81-101. 
 
Contact Information 
 
If you should have any questions with respect to this matter, we would be 
pleased to discuss them with you.  Please feel free to contact myself (416-967-
2011) or Mr. Doug Jones, Assistant Vice-President and Senior Counsel, Mutual 
Funds, in our Winnipeg Legal Department (204-956-8989).  Thank you for 
providing us with the opportunity to respond to your request for comments. 
 
Sincerely, 
 
IGM FINANCIAL INC. 
 

 
W. Sian Burgess 
Senior Vice-President and General Counsel 
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Delivery to: 
 
Ontario Securities Commission, 
20 Queen Street West, 
Suite 800, Box 55, 
TORONTO, ON   M5H 3S8 
 
Attention:  Heidi Franken, Co-Chair of the CSA’s Prospectus Systems 
Committee 
 
and to 
 
Alberta Securities Commission, 
4th Floor, 300 – 5th Avenue S.W., 
CALGARY, AB   T2P 3C4 
 
Attention:  Patricia Leeson, Co-Chair of the CSA’s Prospectus Systems 
Committee 
 
and to 
 
Autorité des marchés financiers, 
800 Square Victoria, 
22nd Floor, 
P. O. Box 246, 
Tour de la Bourse, 
MONTRÉAL, QB   H4Z 1G3 
 
Attention:  Anne-Marie Beaudoin, Directrice du secretariat 
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SCHEDULE 
Specific Comments on the Instrument 

 
This Schedule provides more detailed discussion of the comments in our letter, 
as well as supplementary comments and observations on other aspects of the 
Instrument. 
  
New Section 2.7 of NI 81-101:  Auditor Review of Unaudited Financial 
Statements 
 
We note that the Consequential Amendments associated with the Instrument 
propose to add several new provisions to Part 2 (Disclosure Documents) of 
National Instrument 81-101 – Mutual Fund Prospectus Disclosure (“NI 81-101”), 
including proposed new section 2.7 which requires that any unaudited financial 
statements included (or incorporated by reference) in a simplified prospectus 
must be “reviewed in accordance with the relevant standards set out in the 
Handbook for a review of financial statements by the mutual fund’s auditor..”.  
This requirement appears to be in addition to the current requirement pursuant to 
National Policy 43-201 (and to be formalized by the Consequential Amendments 
as sub-paragraphs 2.3(1)(b)(iv) and 2.3(2)(b)(vi) in NI 81-101) that a fund file with 
its preliminary prospectus and pro-forma prospectus, respectively, an auditor’s 
‘comfort letter’ prepared in accordance with the Handbook if the fund’s financial 
statement(s) is accompanied by an unsigned auditor’s report.   
 
Currently, section 2.12 of National Instrument 81-106 – Investment Fund 
Continuous Disclosure (“NI 81-106”) requires that a fund’s interim financial 
statements be accompanied by a notice indicating when the interim statements 
have not been reviewed by an auditor.  Section 3.4 of the Companion Policy 
(“81-106CP”) further indicates that no positive statement is required when an 
auditor performs a review of the fund’s interim financial statements and provides 
an unqualified communication.  When a notice is required hereunder, it does not 
form part of the interim statements, but is a separate page that accompanies the 
interim financial statements in a manner similar to an audit report.   
 
The proposed requirement to have a fund’s interim financial statements reviewed 
by an auditor is more demanding  than the existing requirement under NI 81-106 
to simply provide notice if these statements are not so reviewed.  Furthermore, 
given that NI 81-101 mandates that a fund’s prospectus incorporate by reference 
any interim financial statements filed since the annual financial statements were 
filed, regardless of when the prospectus is dated, the auditor review requirement 
under proposed section 2.7 will effectively result in having all interim financial 
statements subject to auditor review.  Our understanding is that this is not current 
industry practice, and it also goes beyond the intention of the present notice 
requirement found in NI 81-106.  The requirement for review of all un-audited 
interim financial statements by an auditor imposes a significant obligation when 
considered in the context that funds have only 60 days to prepare, print, file and 
deliver their interim statements, as well as having to prepare, print, file and 
deliver an interim Management Report of Fund Performance within the same 
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timeframe.  Depending on the level of Auditor review mandated by the 
Instrument, our Auditors advise that such a review could entail double the time 
(or more) to complete in the case of a review under section 8100 of the CICA 
Handbook, at more than twice the cost per fund as compared to the current 
requirement to provide a comfort letter.  This could result in an additional cost of 
as much as $2,000 per fund.  (Although a review pursuant to section 7050 of the 
Handbook is less demanding than a review pursuant to section 8100, it would still 
be difficult for Auditors to perform this review within the 60 day period prescribed 
under NI 81-106, especially during periods when other funds have similar 
demands, and this problem is further exacerbated when a fund faces large 
delivery volumes which require more lead time to print and mail its interim 
statements.)  Accordingly, Auditor review of interim financial statements imposes 
an onerous and costly requirement borne by fund securityholders that we 
strongly submit is unnecessary for daily valued open-end funds.     
 
It also appears that this requirement imposes an extra burden on funds that file a 
prospectus after the deadline for filing their interim financial statements that is not 
imposed on similar funds that happen to file their prospectuses earlier in their 
fiscal year, without any apparent corresponding benefit to securityholders. 
 
We also wish clarification with respect to the requirement to file expert consents 
under proposed new section 2.9 of NI 81-101, specifically as regards whether it 
is necessary to provide an auditor’s consent letter (or a solicitor’s consent letter 
with respect to the disclosure of their tax opinion, for example) with every 
prospectus amendment even when the amendment does not relate to the 
financial statements or information included in the simplified prospectus that has 
been derived from the financial statements or the tax opinion.   As written, this 
provision could be read as meaning that consents of all experts whose opinions 
are disclosed in the simplified prospectus, or which appertain to a document 
included by reference in a simplified prospectus, must be filed with any 
amendment to that prospectus. 
 
As an aside, we also question why it will continue to be necessary under 
proposed sub-paragraph 2.3(1)(b)(i) to file a copy of the audited financial 
statements of an existing mutual fund together with its preliminary prospectus 
when same has already been filed on SEDAR (albeit under a different project 
number)? 
 
 
Section 2.3(1)-(5) of NI 81-101: Personal Information Form and 
Authorization to Collect, Use and Disclose Personal Information 
 
We note that sub-paragraph 9.2(b)(ii) of the Instrument will require Issuers to 
deliver a completed Personal Information Form and Authorization (“PIFA”) for 
each director and executive officer of the Issuer, its manager (in the case of an 
investment fund) and promoter (and, except in Ontario, each beneficiary of the 
offering).  NI 81-101 will be amended to impose similar requirements on other 
investment funds.   
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Recently, it has been the practise of the securities regulators to request that 
mutual funds file a Notice of Collection of Personal Information Form (Form 41-
501F2) (“NoC”) for officers and directors of the Fund and its manager, when the 
NoC has not been previously filed.  The NoC requires only the name, address, 
birth date and citizenship of the officer or director, and as it is a notice, it does not 
require that it be signed by the individual officer or director.  It also need not be 
provided on behalf of the Fund’s promoter.  It is evident that the amount of 
information required for completion of each PIFA is substantially greater than that 
required currently, and that the PIFA must be signed by the issuer (i.e. fund), and 
also signed by the individual officer or director before a Notary Public.  This will 
result in a substantial increase in time and effort.   
 
In Section 2.1 of 41-101CP (the “Companion Policy”), the CSA indicates that: 
 
 “…a sufficient number of the directors and officers of the issuer 

should have relevant knowledge and experience so that a 
securities regulatory authority or regulator will not conclude that the 
human and other resources are insufficient to accomplish these 
purposes [of the issuer].  If the requisite knowledge and experience 
are not possessed by the directors and officers, a securities 
regulatory authority or regulator may be satisfied that the human 
and other resources are sufficient if it is shown that the issuer has 
contracted to obtain the knowledge and experience from others.” 

 
We assume that the rationale for imposing the requirement to deliver a PIFA for 
each officer and director of a mutual fund, its manager and promoter, is inter alia 
to allow the securities regulator to pass judgement on the experience and 
competence of these individuals.  In this regard, we are concerned about the 
security regulators’ ability to make this assessment in the absence of published 
proficiency requirements or other objective benchmarks.  We also question why 
this information is pertinent with respect to the officers and directors of a fund 
itself in circumstances where the fund has retained portfolio advisors (which are 
already registrants) and a manager (which is also expected to be a registrant 
under the initiative of the CSA’s Registration Reform Project as discussed later 
below).  Likewise, the knowledge and experience of the officers and directors of 
the promoter are seemingly irrelevant unless the promoter intends to take an 
active part in the day-to-day operations or affairs of the fund (in which case it 
would be captured by other requirements under the Instrument), or unless it is 
acting as an underwriter or dealer (in which case it too would be a registrant).  
Accordingly, the concerns with respect to the assessment of the knowledge and 
expertise of the directors and officers of an issuer do not usually apply to a 
mutual fund that relies on other persons who already are, (or who will likely be,) 
registrants.  So the requirement to file the PIFA under these circumstances would 
appear to be either irrelevant or redundant. 
 
If the CSA’s only real interest for imposing the requirement to file a PIFA is to 
protect the public from fraud,  (i.e. through the restriction of access to the capital 
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markets by persons who are or have been bankrupt, or are currently or have 
been convicted of a criminal offence or subject to regulatory proceedings), this 
can be accomplished by performing a criminal background check on these 
individuals by filing Form 41-501F2 alone, or together with an RCMP GRC Form 
2674 (Securities Fraud Information Centre – Records Request/Reply) without the 
need to file a PIFA. 
 
As well, it appears that the PIFA is duplicative of the information on the National 
Registration Database (NRD) for registrants and their directors and officers – 
although we note that the PIFA is not the identical form used for NRD purposes.  
It is further our understanding that similar personal information disclosure 
requirements may be imposed on the directors and officers of mutual fund 
managers in the near future under the Registration Reform Project (“RRP”).  
Therefore, at a minimum, we urge that an exception be made from the 
requirement to file the PIFA pursuant to NI 81-101 where this information has 
previously been filed under NRD or the pending registration requirements for 
Managers under RRP. 
 
We further suggest that it may be more practical to require that fund families 
update the PIFAs of their officers and directors at the same time once annually, 
rather than throughout the year depending upon the renewals of their respective 
prospectuses.  As presently proposed, NI 81-101 may require related funds (or 
their manager) to contact the same officers and directors several times during the 
year (with each prospectus renewal or amendment) to determine whether there 
are any changes in the information contained in their respective PIFAs.  
Conceptually, allowing annual updates of the PIFA for each of these officers and 
directors (if and when necessary) would be similar to the requirement for filing 
annually the Compliance Reports pursuant to Part 12 of NI 81-102 which can be 
consolidated for all mutual funds in the same mutual fund family, based upon the 
year-end of their common principal distributor.   
 
We also note that that the Instrument stipulates tha t issuers must file PIFAs upon 
the filing of their first preliminary prospectus after the effective date of the 
Instrument, and thereafter every 3 years (as indicated in Appendix A to the 
CSA’s Notice which indicates that issuers will be expected to file a PIFA with 
respect to an individual if it has not been previously filed or previously delivered 
for that individual within three (3) years before the date of a prospectus).  We ask 
the CSA to confirm that it will not be necessary for mutual funds to deliver a PIFA 
upon the first renewal of their simplified prospectuses after implementation of the 
Consequential Amendments, given that these mutual funds have not previously 
delivered a PIFA with respect to any of their directors and officers, nor those of 
their manager or promoter.  We further ask the CSA to clarify that it will not be 
necessary for funds under NI 81-101 to deliver a PIFA annually, nor every 3 
years (as proposed by the Instrument but not the Consequential Amendments) 
for each of their officers and directors, and those of their manager and promoter, 
if there is no significant change in the personal information since the prior filing of 
their PIFAs.  In other words, we suggest that the Consequential Amendments to 
NI 81-101 specifically indicate the length of time that a PIFA remains valid for any 
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particular officer and director, without the necessity to resubmit it, assuming that 
there are no changes to any material information.  
 
Technically speaking, NI 81-101 will require a fund to deliver “any personal 
information for the mutual fund”, (when filing a preliminary or pro forma simplified 
prospectus), or the details of any changes to “the personal information for the 
mutual fund” (with respect to the filing of a final simplified prospectus or an 
amendment to same).  This is unclear, because the term “personal information 
for the mutual fund” is not defined.  It may be helpful to clarify that this reference 
means the information contained in the PIFA for any director and officer of the 
fund, its Manager or Promoter.  (In addition, we note that the Instrument refers to 
the term “executive officer”, which is a term that is specifically defined in the 
Instrument, but that the Consequential Amendments to NI 81-101 use the term 
“officer”, which is not defined.) 
 
Section 13.3 of the Instrument: Advertising During the Waiting Period 
 
Section 13.3 of the Instrument provides restrictions with respect to advertising of 
an investment fund during the waiting period that mirror to a large extent, but not 
completely, the similar requirements under Section 15.12 of National Instrument 
81-102 (Mutual Funds) (“NI 81-102”).  For example, the Instrument provides that 
an advertisement during the waiting period may disclose the name of the portfolio 
advisors of the fund whereas this is not expressly permitted under NI 81-102.  
Further, Part 16 of the Companion Policy to the Instrument (41-101CP) provides 
useful guidance with respect to advertising prior to the filing of a preliminary 
prospectus, as well as during the waiting period, whereas there is virtually no 
guidance in this regard contained in NI 81-102 nor its Companion Policy (81-
102CP).  We suggest that CSA consider including similar commentary in 81-
102CP as part of the Consequential Amendments. 
 
Section 2.1(1)(e) of NI 81-101: Date of the Prospectus 
 
We note that Section 2.3(1) of the Instrument provides that an issuer may not file 
a final prospectus more than 90 days after the date of receipt for its preliminary 
prospectus.  A similar requirement is proposed for Section 2.1 of NI 81-101.  It is 
our understanding that, generally speaking, issuers must file a final prospectus 
within 180 days of the filing of the preliminary prospectus.  In Section 3.1 of 41-
101CP, the CSA explains that the purpose of imposing the 90-day period for the 
issuance of a final receipt is to ensure that securities are not being marketed by 
means of a preliminary prospectus containing outdated information.  We find this 
odd in view of the fact that Section 6.5(1) of the Instrument requires that an 
amendment to a preliminary prospectus must be filed within 10 days of a material 
adverse change, and Section 6.4 requires such amendment to be delivered as 
soon as practicable to each recipient of the preliminary prospectus.  Of course, 
these requirements are in addition to delivering the final prospectus to each 
recipient of the preliminary prospectus.  Accordingly, we see no reason to 
truncate the waiting period to 90 days.   
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We also note that pursuant to Section 2.3(2) of the Instrument, the CSA 
stipulates that an Issuer must not file a prospectus more than 3 business days 
after the date of the prospectus.  Section 1.3(2) of the Companion Policy 
provides a useful illustration in this regard.  Similarly, Section 5.2 of the 
Instrument provides that the certificates in a prospectus must be dated within 3 
business days before filing the prospectus.  Given that a similar provision is 
proposed to be added as Section 6.3 of NI 81-101, similar guidance would be 
helpful in 81-101CP and should be considered as part of the Consequential 
Amendments. 
 
New Part 6 of NI 81-101: Certificate of Trustee 
 
Section 5.5 of the Instrument provides that if an issuer is a trust, and presumably 
this would include a mutual fund trust, the prospectus must be signed by the 
chief executive officer and chief financial officer of the trustee, and on behalf of 
the board of directors of the trustee by any two directors other than the CEO and 
CFO.  Section 5.5(3) further provides that if the fund’s declaration of trust 
delegates authority to do so, the fund’s certificate may be signed by any 
individual to whom authority is delegated to sign the certificate on behalf of the 
fund.  We note that a similar requirement is proposed for corporate mutual funds 
pursuant to new Section 6.8 of NI 81-101 (which itself mirrors Section 5.4 of the 
Instrument), but this is not required pursuant to Item 19 of Form 81-101F2.  We 
wonder why the CSA appears to make execution of a unit trust investment fund 
more onerous under the Instrument than is the case under NI 81-101?  
 
We also note with interest that the Consequential Amendments to NI 81-101 now 
make express reference to the filing of a signed copy of the preliminary annual 
information form (revised section 2.3(1)(a)(i)), and to the filing of a signed copy of 
any amendment to the annual information form (revised section 2.3(4)(a)(i)), but 
there is no similar express reference made to the filing of a signed annual 
information form with respect to a final prospectus under section 2.3(3).  We 
assume that these insertions are not intended to change the current practice of 
filing a signed SEDAR Form 6 with CDS Inc. after the annual information form 
has been filed on SEDAR, but perhaps the purpose of these specific references 
should be clarified?  
 
Further, from a more high level viewpoint, we find confusing the introduction of 
new Part 6 – Certificates,  to  NI 81-101, especially with respect to the 
requirement under new section 6.4 (and elsewhere) that the ‘simplified 
prospectus’ of a fund must be certified by the fund, each of its principal 
distributors, the manager and promoter.  Given that there are no substantive 
changes being proposed to the wording of the certificates required under Item 19 
of 81-101F2 (Annual Information Form) with respect to the already existing 
references to a fund’s simplified prospectus, we are unsure of what is intended to 
be accomplished by adding these additional provisions to NI 81-101?  
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Item 6 of 81-101F1: Short-Term Trading Disclosure 
 
We support the inclusion of additional disclosure in Part A of the simplified 
prospectus form in 81-101F1, and under “Fund Governance” in the AIF Form 81-
101F2, with respect to short-term trading policies, procedures and fees of a fund.  
We wish to advise that our mutual fund prospectuses already comply (subject to 
relatively minor adjustments) with these new disclosure requirements.  We 
suggest, however, that the CSA consider making an exception of these 
disclosure requirements in the case of money market funds where it is 
contemplated that investors may utilize them for short-term transactional 
purposes, and where for the most part a stable net asset value per unit is 
maintained that is not subject to manipulation through inappropriate short-term 
trading activities. 
 
Section 2.5 of NI 81-101: Lapse Date 
 
The CSA proposes to introduce into NI 81-101 a new section with respect to the 
lapse date of a prospectus.  Proposed Section 2.5(6) will provide that all 
distributions completed after the expiry of its lapse date may be cancelled at the 
option of the purchaser within 90 days of the purchaser’s “first knowledge of the 
failure to comply with [the conditions prescribed in Section 2.5(4)] where any of 
the conditions to the continuation of a distribution under subsection (4) are not 
complied with.”  We are concerned that this 90-day cancellation privilege 
provides the purchaser with an inordinately long period of time during which they 
essentially have an option which they may choose to exercise at the end of the 
90-day period once it is clear whether their mutual fund has increased or 
decreased in value since the date of their purchase.  We suggest that this period 
be narrowed to no more than 10 days, and that notice may be provided in the 
same manner as allowed for material changes under National Instrument 81-106, 
i.e. through the prompt issuance of a press release followed within 10 days by 
the filing of a material change report. 
 
Section 2.2 of NI 81-101: Prospectus Amendments 
 
Section 6.5(1) of the Instrument provides that an amendment to a preliminary 
prospectus must be filed as soon as practicable if there is a “material adverse 
change”, however, an amendment to a final prospectus is required under Section 
6.6(1) only if there is a “material change”, not a “material adverse change”.  
Similar changes are proposed under the Consequential Amendments as set out 
in Section 2.2 of NI 81-101.  We submit that the use of this difference in 
terminology invites confusion.  The CSA has asked whether it should instead be 
requiring an amendment based on the continued accuracy of the information in 
the prospectus?  In our view, not all information in a prospectus is necessary in 
order for a purchaser to make an informed investment decision, and an issuer 
should not be required to amend its prospectus as a result of inconsequential 
changes in the information that is disclosed in its prospectus.  Accordingly, we 
propose that both NI 41-101 and NI 81-101 make reference to the definition of a 
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“material change” as referred to in Section 1.1 of NI 81-106, as being a “change 
in the business, operations or affairs of the issuer [or investment fund, as 
applicable] that would be considered important by a reasonable investor in 
determining whether to purchase or continue to hold securities of the issuer 
[investment fund]”.  Therefore, only changes that would be considered important 
to a reasonable investor when determining whether or not to purchase the 
securities of the fund should require the filing of a prospectus amendment, 
regardless of whether the “material change” is adverse in nature or not.   
 
Similarly, we believe that imposing under paragraph 2.2(4) of NI 81-101 a 
requirement for a fund to file an amendment to its preliminary prospectus during 
the ‘waiting period’ prior to the issuance of a receipt for the final prospectus is a 
needless exercise in light of the current practice (which works well) of filing a 
‘black-lined’ copy of the prospectus prior to, or in conjunction with, the filing of the 
fund’s final simplified prospectus and AIF.  In this regard we note that it is 
unusual for a fund manager or promoter to solicit expressions of interest in a fund 
prior to the receipt being issued for the final prospectus and, even if this were the 
case, the existing requirement to provide any person who has received a copy of 
the preliminary prospectus with a copy of the final prospectus prior to purchase 
should ease any concerns about whether there have been any material changes 
to the preliminary prospectus. 
 
We also seek clarification about whether it is necessary to file a preliminary 
prospectus, instead of just a prospectus amendment, when an existing fund 
wishes to add a new series or class?  In this regard we note that proposed new 
paragraph 2.2(6)(b) of NI 81-101 indicates that a fund need only file a prospectus 
amendment if it wishes to distribute securities in addition to those previously 
disclosed in its simplified prospectus, which is the current practice.  Proposed 
sub-section 2.7(5) of the Companion Policy, however, suggests that a preliminary 
prospectus may be necessary if a fund adds a new class or series to a simplified 
prospectus that is referable to a new separate portfolio of assets.  As you know, 
funds sometimes use multiple simplified prospectuses to distribute their 
securities within distinct sales networks, where different series or classes are 
offered through separate simplified prospectuses.  We submit that a fund which 
has previously offered its securities under a simplified prospectus used in one 
distribution network should be able to add classes or series of that fund in 
another prospectus of the same fund manager by means of an amendment 
without having to file a new preliminary prospectus for that new class or series, 
on the basis that the fund itself is already qualified, but just not under the same 
prospectus. 
 
Section 2.3(1) of NI 81-101: Articles of Incorporation 
 
Section 1.4 of the Consequential Amendments propose as a requirement under 
new section 2.3(1)(a)(iii) of NI 81-101 the filing of an incorporated mutual fund’s 
articles of amendment as a material contract, and further propose amending Item 
16(1)(a) of the annual information form to require disclosure of the particulars of 
the articles of incorporation, continuation, or amalgamation of the fund.   We 
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submit that it is inappropriate and unnecessary to view a fund’s articles of 
incorporation as being a material contract, and note that much of the powers and 
authorities are derived from the statute under which the fund is established, 
which is a public document.  Further, we note that Item 3 of 81-101F2 already 
prescribes that the annual information form provide disclosure pertaining to a 
fund’s date and manner of formation, including the laws under which it is formed 
and identifying the constating documents of the fund.  In addition, Item 5 of 81-
101F2 further provides that the description of the securities offered by the fund, 
including such things as any dividend or distribution rights, voting rights, 
conversion rights and liquidation rights, also be disclosed in the annual 
information form.   Therefore, we see no reason for filing a fund’s articles of 
incorporation, or the duplication involved in restating the particulars of same 
under Item 16 of 81-101F2, and accordingly, we strongly encourage that these 
changes be reconsidered by the CSA.  
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April 5, 2007 

VIA EMAIL  

British Columbia Securities Commission 
Alberta Securities Commission 
Saskatchewan Financial Services Commission 
Manitoba Securities Commission 
Ontario Securities Commission 
Autorite des marches financiers 
Nova Scotia Securities Commission 
New Brunswick Securities Commission 
 
Patricia Leeson 
Alberta Securities Commission 
4th Floor, 300-5th Avenue S.W. 
Calgary, Alberta T2P 3C4 
 
Heidi Franken 
Ontario Securities Commission 
20 Queen Street West, Suite 1903, Box 55 
Toronto, Ontario M5H 3S8 
 
Anne-Marie Beaudoin 
Directrice du secretariat 
Authorite des marches financiers 
Tour de la Bourse 
800, Square Victoria 
C.P. 246, 22e etage 
Montreal, Quebec H4Z 1G3 
 

Dear Sirs/Mesdames: 

Re: Proposed National Instrument 41-101 General Prospectus Requirements 
and Related Amendments – Comments of Borden Ladner Gervais LLP 

 

We are pleased to provide our comments on proposed National Instrument 41-101 
General Prospectus Requirements and the related amendments made to various 
instruments as published by the Ontario Securities Commission (OSC) and the other 
members of the Canadian Securities Administrators (CSA) for comment on December 
22, 2006.  Our comments primarily focus on the portions of proposed NI 41-101 and the 

 

Borden Ladner Gervais LLP
Lawyers • Patent & Trade-mark

Agents
Scotia Plaza, 40 King Street West

Toronto, Ontario, Canada M5H 3Y4
tel.: (416) 367-6000 fax: (416) 367-
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 related instruments that relate to investment funds, although we also comment on several 
more general aspects of the proposals. 

Before we provide you with our specific comments, we would like to emphasize our 
support for the CSA’s work to harmonize the regulation of reporting issuers.  Given that 
most reporting issuers distribute their securities on a national basis, it is imperative that 
regulation regarding such distributions is the same (identical) in each province and 
territory.  We are also strongly in support of comprehensive national rules, as opposed to 
narrower, more focused, rules (whether or not they are national).  One comprehensive 
rule is significantly more cost-effective from a compliance perspective than several more 
focused regulations or rules each dealing with different aspects of a distribution 
(particularly where those regulations are found in different places - legislation, 
regulation, rules and/or policies).  We note, however, that the OSC intends to maintain 
much of the regulation of securities distributions within the Securities Act (Ontario).  
While it would be preferable for the legislation of Ontario to be conformed with the 
legislation and regulation of the other provinces, we understand the position of the OSC.  
Given that this position will likely not change in the foreseeable future, we strongly urge 
the CSA to retain the notes and explanations contained throughout NI 41-101 that 
describes the situation in Ontario.  These notes and explanations will be of assistance in 
the future when new readers attempt to comply with proposed NI 41-101. 

We also are in favour of consolidated national rules that are tailored to the specific 
characteristics of investment funds, as reporting issuers, and we strongly support the 
approach of the CSA in preparing and proposing NI 41-101 as it relates to investment 
funds.  

We congratulate the CSA for publishing proposed NI 41-101 and for the proposed repeal 
of the rules noted in the December publication.  We hope that the CSA consider our 
comments in finalizing the instruments.  We would be pleased to discuss our comments 
with you further.  We note that many of our comments are designed to ensure additional 
national consistency of the applicable rules as well as additional tailoring of the specific 
rules to the unique characteristics of investment funds, including the various types of 
investment funds. 

Please note that we comment on the proposed instruments in the order of the instruments.  
Where applicable, we note which comments are of more significance (as opposed to our 
more technical comments). 

Comments on Proposed NI 41-101 

1. Section 1.1 – Definition of “derivative”.  We note that this definition is largely the 
same as the definition of ‘specified derivative” contained in National Instrument 
81-102 Mutual Funds, but it is missing some of the concepts provided for in that 
National Instrument.  In the interests of national consistency of rules, we urge the 
CSA to consider ensuring that the term as defined in NI 41-101 is consistent with 
the term as defined in NI 81-102, including the CSA policy discussion of that 
term provided for in the companion policy to NI 81-102. 
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 2. Section 4.3(1) Review of unaudited financial statements. We have two comments 
on this section – one technical and one substantive.  From a substantive, policy 
perspective, we understand that many investment fund industry participants are 
strongly opposed to any mandatory requirements for auditor review of interim 
financial statements.  As you know, National Instrument 81-106 (section 2.12) 
takes a disclosure approach to this issue.  Interim financial statements must either 
be accompanied by a notice that explains that no auditor has reviewed the 
statements or, if they have reviewed the statements, then the interim statements 
must be accompanied by a written review report.  There is no explanation given 
by the CSA for this policy change (to make review reports of interim statements 
mandatory, if those interim statements are “included” with, or incorporated by 
reference into a prospectus of an investment fund) and we respectfully submit that 
the CSA needs to outline a strong case for this policy change if, indeed, this 
change is intentional.  We understand that reviews of interim statements are costly 
and require time to complete (a minimum of 10 days is needed from the date that 
the fund’s manager has completed the interim statements and delivered them to 
the auditor).  In effect, this means that the 60-day time frame for finalizing and 
filing interim financial statements (from the fund’s interim financial period end) is 
compressed to 50 days, which we understand is an extremely short time frame and 
one that is close to impossible to meet.  We also understand that even auditors of 
investment funds do not believe that reviews of interim statements provide 
benefits for investors that would justify the additional costs. 

From a technical perspective, section 4.3 speaks of interim statements that are 
“included” in a long form prospectus.  Form 41-101F2 allows most investment 
funds to not “include” financial statements in the prospectus – rather these 
statements are incorporated by reference into the prospectus.  The language of 
section 4.3 is not clear as to the CSA’s intent and we would submit that the 
language would reasonably support an interpretation that financial statements 
incorporated by reference into a long form prospectus are not “included” with the 
prospectus and therefore do not need to be reviewed by an auditor. 

In any event, we recommend that the CSA revert to the disclosure regime 
provided for in NI 81-106 concerning auditors’ review of interim financial 
statements.  This means that section 4.3 would need substantive amendments. 

3.  Section 4.4(2) Approval of financial statements and related documents.  We 
recommend that the CSA provide further clarity around its intentions in using the 
words “included in the long form prospectus” as they relate to financial 
statements.  Given the ability to incorporate financial statements by reference into 
the prospectus contained in Form 41-101F2, it is not clear to us whether those 
financial statements are “included” in the filed long form prospectus. 

4. Subsection 6.6(5) and (7) Amendment to a final prospectus.  We agree with the 
reference to LSIFs, commodity pools and scholarship plans in subsection (7), but 
we recommend this exclusion be made more general – that is, applicable to every 
investment fund (or other issuer) that is distributing securities under a prospectus 
on a continuous offering basis.  We believe the same justification that underpins 
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 subsection (7) for the named categories of investment funds also would apply to 
other issuers that are distributing securities on a continuous basis. 

5. Section 12.1(2) Application and definitions.  Part 12 is not applicable to mutual 
funds.  We do not understand why this reference is included and recommend that 
all investment funds be exempted from this Part on the same policy reasoning as 
why mutual funds are exempted from this Part. 

6. Section 13.3 Advertising for investment funds during the waiting period.  We do 
not understand why this provision (which we note has been adopted from section 
15.12 of NI 81-102) has been included in proposed NI 41-101 and we recommend 
it be deleted and investment funds be subject to the general policy of the CSA 
described in the Companion Policy, like other issuers.  Investment funds, as 
reporting issuers, should not be subject to such different and restricted regulation 
on advertising.  Investment funds do not pose any greater concern regarding 
advertising during the waiting period than other issuers and the rules should be 
the same.  We understand that the CSA may wish to continue with section 15.12 
of NI 81-102 for mutual funds (given the CSA’s views on the nature of mutual 
fund investing), but the fact that mutual funds have this more restrictive 
regulation should not be extrapolated for other types of investment funds unless 
there is a established and justifiable policy reason. 

Please see our comment (29) below which sets out our views on Part 6 of the 
Companion Policy to NI 41-101. 

7.  Part 14 – Custodianship of Portfolio Assets of an Investment Fund.  We do not 
comment on whether or not the CSA should include this Part in proposed NI 41-
101, which we note is identical to Part 6 of NI 81-102.  We urge the CSA to 
correct some of the difficulties and out-dated regulation that is contained in Part 6 
of NI 81-102, which are particularly enhanced when considered in the context of 
investment funds other than mutual funds. 

(a) The custodian provisions for investment funds do not take into account the 
fact that many investment funds have the ability to borrow and have loan 
facilities in place. Generally under the terms of these loan facilities, the 
investment fund is required to grant a security interest over its assets in 
favour of the lender.  In order to perfect a security interest over assets that 
are securities or other financial assets, these assets need to be held in a 
"securities account" under the Securities Transfer Act.  The custodian 
provisions in NI 41-101 need to accommodate the fact that investment 
funds will grant security interests over their assets and that their securities 
and other financial assets will need to be held by a securities intermediary 
in a securities account that is governed by a control agreement, all as 
required under the Securities Transfer Act and the PPSA. 

(b) Many investment funds enter into OTC derivatives and grant security 
interests in favour of counterparties.  Although subsection 14.8(3) of 
proposed NI 41-101 allows an investment fund to deposit with a 
counterparty portfolio assets over which it has granted a security interest, 
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 this is only in connection with a particular specified derivatives 
transaction.  However, the ISDA regime that governs derivatives is based 
on a master ISDA agreement and credit support agreement, under which a 
number of derivative transactions may be outstanding at any given point in 
time.  It is not practical nor administratively feasible to require each 
security interest and its related collateral to be held in connection with 
only one particular derivative transaction, as the fund and the 
counterparty, as well as the underlying documents, all work on an 
aggregate basis. 

(c)  We recommend that subsection 14.6(3) be deleted as out-dated regulation.  
This provision was written for mutual funds originally when the 
predecessor instrument to NI 81-102 was first amended to provide for 
custody rules for mutual funds.  The filing was deemed necessary to 
ensure regulatory oversight over compliance with the new rules.  Given 
that those changes are well over 10 years old and the regulators have 
complete discretion to review custodial arrangements as part of their 
compliance review functions, we submit that this provision is out-dated 
and adds to the regulatory burden without any justifiable regulatory need. 

8. Section 15.1(1) Incorporation by reference.  We strongly urge the CSA to 
mandate that scholarship plans incorporate financial statements (current and 
subsequent) by reference into their prospectuses, as is required for other 
investment funds, including mutual funds subject to NI 81-101.  We do not 
understand the policy rationale for excluding scholarship plans from this 
requirement.  Scholarship plans are commonly distributed to the most “retail” of 
investors; investors who one can reasonably assume are simply overwhelmed by 
the amount of disclosure given to them on account opening (including mandatory 
tax information for scholarship plans).  We fail to see the need for scholarship 
plan investors to receive financial statements on their initial investment 
considering the average investor’s difficulty in comprehending financial 
statements and understanding their relevance, when other retail products (such as 
mutual funds) were given the ability to exclude these statements from 
prospectuses many years ago.  If investors do not need to receive financial 
statements on a continuous disclosure basis (NI 81-106), we fail to see the 
relevance of financial statements on an initial investment.   

From an investor protection perspective, it is better, in our view, for continuous 
disclosure documents to be included by reference in a prospectus, since then the 
statutory liability scheme that applies to prospectuses would apply continuously to 
these documents.   

9. Section 17.1(3) Pro Forma Prospectus.  We are concerned that this subsection is 
“buried” in Part 17 and we recommend that it be moved to Part 9 Requirements 
for Filing a Prospectus so as to facilitate ease of reference and compliance. 

10. Section 20.1.  We strongly recommend that this transition provision be amended 
to include a reference to a pro forma prospectus, since many investment funds in 
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 continuous distribution may wish the reduced regulatory burden of complying 
with the new disclosure format in their next renewal cycle. 

11. Appendix A Personal Information Form.  We recommend that NI 41-101 be 
clarified to provide that if any individual has filed a personal information form in 
the three years previous to the applicable filing, he or she does not have to 
complete the new Form.  As the rules are drafted, it is unclear whether any 
individual who completed an “old” personal information form would have to 
complete a “new” personal information form upon the coming into force of 
proposed NI 41-101.  We believe it would be most appropriate to include a 
positive statement in the transition section indicating that no “new” form needs to 
be filed if an “old” form was submitted during the applicable period before the 
relevant filing.  We note that the “new” form is significantly more detailed than 
the older form, which in our view, will significantly increase the regulatory 
burden on issuers in having to ensure the appropriate individuals complete the 
form.  For this reason, we believe that the above-noted transition clarification is 
very important for investment funds that are in continuous distribution. 

Comments on Proposed Form 41-101F2  

12. While we agree that one form, tailored to the unique characteristics of investment 
funds, is a very important step, we believe Form F2 does not go far enough in 
distinguishing between the various types of investment funds, many of which are 
quite distinct and different from each other.  The fact that Form F2 was developed 
based on the simplified prospectus and AIF forms of NI 81-101 means that it is 
biased towards “mutual fund-like” investment funds.  We urge the CSA to expand 
instructions (5) and (8) to clarify that all investment funds must determine 
whether or not a particular disclosure item is relevant, material or even applicable 
to their business.  If the investment fund reasonably concludes that the disclosure 
item is not, then it need not include the heading or anything about that disclosure 
item.  Many of our comments on the Form simply result from our being unclear as 
to the CSA’s intentions for including (or not) the relevant disclosure. 

Similarly, all investment funds should be given the flexibility to include specific 
information that is applicable to their business necessary to make the disclosure in 
the prospectus “full, true and plain”. Instruction (8) refers to “investment funds 
that are special purpose vehicles”.  In our view this reference should be deleted 
and made applicable to all investment funds.  For example, there is much in Form 
F2 that will need modification to reflect the very unique structure and distribution 
mechanisms of scholarship plans and, without this instruction, scholarship plans 
may find it very difficult to use this Form. 

13. We do not believe that it is necessary that investment fund prospectuses follow a 
prescribed order of disclosure (instruction 11).  The very specific ordering for 
simplified prospectus of mutual funds was mandated for very different reasons - 
to ensure consistent drafting of simplified prospectuses for products that have 
many of the same characteristics and to allow investors to easily compare these 
very similar products.  The same cannot be true of the diverse universe of other 
investment funds and we believe that this instruction is unwarranted and should 
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 be deleted.  We note that other reporting issuers may tailor the prospectus form as 
they see fit. 

14. Section 1.3 Basic Disclosure about the Distribution.  The mandated disclosure 
indicates in brackets that an investment fund must describe what kind of 
investment fund it is.  While we do not disagree with this concept, we do believe 
that investors will be confused with funds being described using legalistic words 
that will have not much meaning for them – “non redeemable investment fund” is 
a regulatory phrase and one that is not used in the ordinary course in the 
investment community, including by sales representatives.  We recommend that 
labour sponsored investment funds, scholarship plans, and perhaps commodity 
pools be named as such (since the marketplace generally uses those terms), but 
that closed end funds or exchange traded funds be permitted to use commonly 
used terminology to describe such funds.   

15. Section 1.4 Distribution.  We recommend that the CSA clarify what kind of 
disclosure in response to this item is to be provided by scholarship plans, 
commodity pools and LSIFs, as well as other investment funds being distributed 
on a continuous offering basis.  Subsection 1.4(1) “if the securities are being 
distributed for cash” would appear to require those funds to include the mandated 
table, much of which is not applicable to funds being distributed at a price equal 
to their net asset value next determined or for a fixed unit price (scholarship 
plans). 

16. Section 1.9 Market for Securities.  Will funds that are distributed continuously at 
NAV and are redeemable on demand have to include this disclosure?  We believe 
this would be inappropriate and we recommend this point be clarified. 

17. Section 1.15 Documents incorporated by reference.  Please see our comment (8) 
above. 

18. Section 6.1 Management Discussion of Fund Performance. We do not understand 
the reason for this section, which appears to require the repetition of the 
disclosure provided in the documents referenced, given that it would appear that 
all investment funds will either have these documents incorporated by reference 
or “included” with the prospectus. 

19. Section 7.2 Returns and Management Expense Ratio.  Not all investment funds 
calculate returns and MERs in the same way as mutual funds.  If they do not do 
this, will they required to artificially include this disclosure?  The term “MER” 
has meaning for investment funds (and for these products, must be calculated in a 
very specific way in accordance with NI 81-106, if it is to be disclosed).  How 
should investment funds approach these concepts if they do not otherwise disclose 
or refer to MER?  We recommend that the CSA clarify that this section does not 
apply to investment funds that do not calculate or disclose MER. 

20. Section 11.2 Short-Term Trading.  This disclosure would appear to be mostly 
relevant to funds that are redeemable on demand, which would lead us to 
conclude that scholarship plans, exchange traded funds and other non redeemable 
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 investment funds will not have to include any disclosure.  Given our comment 
(12) above, we believe an explanation in this section to this effect would be 
warranted, given that Form F2 does not define what “short-term trading” is and 
why it is not considered appropriate for funds. 

21. Section 13.1 Prior Sales.  Why are labour sponsored investment funds and 
commodity pools specifically excluded from having to provide this disclosure?  
This would lead a reader to believe that scholarship plans and other funds that are 
redeemable on demand and distributed on a continuous basis would have to 
include this disclosure, which we submit would be highly irrelevant to these 
vehicles. 

22. Section 15.1(5) Cease-Trade Orders and Bankruptcies of the Investment Fund.  
The heading does not fit with the disclosure required.  One would anticipate that 
an investment fund that has been cease traded or gone bankrupt would not be 
filing a prospectus.  The disclosure required by this item would require an 
investment fund to consider bankruptcies of its material controlling shareholders.  
We do not believe this is a practical or reasonable requirement given the nature of 
most investment funds and the shareholders in those funds. 

23. Section 15.1(6) Conflicts of Interest of the Investment Fund  and (9) Conflicts of 
Interest of the Manager.  The heading of (6) does not fit with the disclosure 
required.  Investment funds do not commonly have “conflicts of interest” – 
although their managers may.  We recommend that (6) be deleted in favour of (9).  
We also recommend that the term “conflicts of interest” be defined by reference 
to the same term in NI 81-107 to provide for consistent usage of terminology.  

24. Section 16.1 Independent Review Committee.  The reference to “appropriate 
summary” in item (a) should be simply a “summary” to be consistent with the rest 
of the Form.  We do not understand why the prospectus of an investment fund 
does not list the members of an independent review committee (paragraph d 
would appear to be an error).  We also believe that the disclosure of fees 
(paragraph e) should be conformed with NI 81-107.  There is no concept of “main 
components of fees” payable to IRC members and we recommend some clarity 
and consistency with Form F2 and NI 81-107. 

25. Section 23.3 Reporting of Net Asset Value.  The drafting of this section suggests 
that the CSA believe that mandatory reporting of net asset value is important.  We 
recommend that the CSA clarify whether or not this is intended.  If the fund does 
not propose to communicate NAV in the manner suggested in this item, may it 
state this?  There may be investment funds where this information is not as 
relevant, particularly where NAV is not calculated often.  Scholarship plans 
should be specifically excluded from this section, as has been done in section 
23.2. 

26. Section 26 Use of Proceeds.  We recommend that the CSA either clarify that this 
section does not need to be complied with when the fund is in continuous 
distribution or by funds that are investing “net proceeds” in accordance with a 
stated investment objective or revise this section to delete irrelevant concepts.  
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 The concept of “principal purpose” for net proceeds or “acquiring assets” is not 
particularly relevant for investment funds. 

27. Item 40 Documents Incorporated by Reference.  Please see our comment (8).  If 
all financial statements and other continuous disclosure documents are 
incorporated by reference into a prospectus that qualifies continuously offered 
securities, then no financial documents will need to be included in a prospectus 
which will significantly reduce the amount of information that is delivered to an 
investor, allowing the investor to concentrate on the important information 
provided in the prospectus.   

28. Item 40 Financial Statements.  It is not clear to us what the CSA intend for newly 
established investment funds – what financial statements are required – and are 
they required to be “included” in the prospectus or “incorporated by reference into 
the prospectus”?  We recommend that this point be clarified, and subsection 
41.1(3) expanded upon for investment funds that are required to incorporate by 
reference all financial disclosure. 

Comments on proposed Companion Policy to NI 41-101 

29. We urge the CSA to re-consider their policy pronouncements contained in Part 6 
– in particular section 6.5, 6.6, 6.7. 6.8, 6.9. 6.10, in light of the developments in 
the securities marketplace generally since these policy statements were first 
formulated.  Given the difficulties inherent in reviewing and easily 
comprehending a preliminary prospectus, including a preliminary prospectus for 
an investment fund, in our view, additional flexibility should be given to issuers, 
including investment funds, to outline the material information about a particular 
issue during the waiting period in documents that are not the preliminary 
prospectus.  We do not believe these policy statements are regularly and 
consistently applied given their out of date nature and somewhat anachronistic 
stature.   

Comments on Amendments to NI 81-101 

30. Section 1.3 amending section 2.2 of NI 81-101.  We know that the CSA take the 
position that a mutual fund can add new classes or series of units to its capital 
(where those classes or series are not referable to a separate portfolio) via an 
amendment, which we do not disagree with.  However, we understand that the 
CSA also take the position that if these new classes are added at the time of the 
pro forma filing of the simplified prospectus, then a preliminary prospectus must 
be filed to qualify these new classes or series.  In our view, this different approach 
to essentially the same issuer and regulatory activity is not justified.  If it is 
possible to amend a prospectus to add new classes or series, then it should be 
legally possible (using the same interpretation of the applicable legislation) to add 
new classes or series to a pro forma filing.  We strongly recommend that this issue 
be clarified as we suggest. 

31. Subsection 1.4(2) amending section 2.3 of NI 81-101. We are unclear about the 
CSA’s intentions with subparagraph (ii).  We assume that you mean “personal 
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 information for directors, officers of the mutual fund and its manager”?  We 
strongly urge the CSA to clarify in the rules that where a fund manager has filed 
personal information forms (including, as we recommend in comment (11) above, 
the “old” forms) for a director or officer within the last three years in connection 
with another mutual fund filing (of the funds it manages), then it does not have to 
refile these with any new fund.  We know that staff of the CSA take different 
(sometimes conflicting) positions on this issue, and we strongly recommend that 
this matter be clarified and the regulatory burden significantly reduced. 

32. Subsection 1.4(4) amending section 2.3 of NI 81-101.   Please see our comment 
(30) above concerning subparagraph (iv) (please note that this comment is 
applicable to other changes proposed to NI 81-101 – all provisions that refer to 
“personal information of the mutual fund” and filing requirements). 

We also urge the CSA to delete subparagraph (vi).  This represents a change from 
current practice.  A pro forma prospectus is, in essence, a “draft” prospectus, 
which means that no financial statements can be incorporated by reference into it.  
There are significant costs in obtaining an auditors’ comfort letter and this cost is 
not justified by having to provide an auditors’ comfort letter in connection with a 
pro forma filing. 

33. Section 1.5 adding section 2.7 to NI 81-101.  This is a substantive and very 
important comment.  Please see our comment (2) above.  The comments made 
above are particularly apt in the context of mutual funds.  In the view of many 
auditors, the review of mutual fund interim financial statements is of little or no 
value and investors will bear the associated additional costs for no benefit. 

Comments on OSC Rule 81-103 

34. It is not clear to us why these rules are provided for in a separate instrument. We 
were unable to find similar proposed rules for the other provinces published with 
the main package of proposed rule amendments.  We recommend that these rules 
be incorporated in proposed NI 41-101 and in NI 81-101 for ease of reference and 
compliance.  We agree with the content of the proposed rules, but feel that it 
would serve the CSA’s main objective (harmonization and simplification) if they 
were more centralized and readers understood these rules were national rules. 

Other Comments 

35. We understand that section 5.13 of proposed NI 41-101 does not apply to 
investment funds (including mutual funds) – we note however, that it would 
beneficial for the CSA to state this directly in the proposed rule if the CSA decide 
to retain this rule.   We strongly recommend that this rule be abandoned for 
reporting issuers and support the comments provided by the Securities Law 
Subcommittee of the Business Law Section of the Ontario Bar Association in 
their letter of March 30, 2007.  Please see the OBA comments on the certification 
requirements. 
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 36. We strongly support the OBA’s comments with respect to the CSA’s question 10 
on eliminating the minimum waiting period.  The minimum waiting period is 
particularly of little value to investment funds, many of which conduct little or no 
marketing from the preliminary prospectus. 

________________________________________________________________________ 

We hope that the CSA find our comments to be of assistance in finalizing the proposed 
prospectus regime, particularly as it relates to investment funds.  Please feel free to 
contact Rebecca Cowdery at 416-367-6340 and rcowdery@blgcanada.com if you have 
any questions with respect to our comments. 

Yours very truly, 

“Borden Ladner Gervais LLP” 

 
Borden Ladner Gervais LLP 
 

 
::ODMA\PCDOCS\TOR01\3522106\3 
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Dear Sirs/Mesdames: 

Request for Comment – Proposed National Instrument 41-101 General Prospectus 
Requirements, Form 41-101F1, Form 41-101F2 and Companion Policy 41-101CP, Proposed 
Repeal of National Instrument 41-101 Prospectus Disclosure Requirements; Proposed 
Amendments to certain other National Instruments and Companion Policies  

We are pleased to respond to the above-referenced Request for Comment of the Canadian 
Securities Administrators.   

Request for Comments 

1. “Substantial Beneficiary” Rules 

We submit that the proposed new “substantial beneficiary” rules will adversely affect 
Canadian public issuers and have a disproportionate economic effect on growth industries 
including the energy and technology sectors which are acquisition intensive.  
Acquisitions in growth sectors of the Canadian economy typically involve multiple 
transactions for junior and mid-sized companies as they grow their businesses. 

We are concerned that the proposed certificate requirements for “substantial beneficiaries 
of an offering” will create an uneven playing field in the acquisitions market, which will 
prefer private buyers to junior or mid-cap Canadian reporting issuers by making it almost 
universally inadvisable for vendors of assets to sell to entities who rely on the proceeds of 
public financing to fund their acquisitions. 

In an environment where private equity and foreign issuers already enjoy a lower cost of 
capital, the imposition of prospectus liability on vendors who sell assets to Canadian 
issuers who use public financing proceeds to fund acquisitions would further impair such 
Canadian issuers from successfully competing for opportunities. 

These proposed rules will severely impact whether vendors will even consider potential 
buyers who have to finance the acquisition through public funds.  If vendors are willing 
to accept such purchasers (likely in either a distressed asset context where there are no 
other buyers, or where a significant premium is being offered), the cost of additional due 
diligence and the risk of potential liability will be added into (and will inflate) the total 
acquisition cost for Canadian issuers.  This inflation will be exacerbated by the fact that 
the proposed new rules would impose liability on the “substantial beneficiary” for all 
disclosure in the prospectus and not just the disclosure relating to the acquired business or 
assets.   

Since the “substantial beneficiary” is often a passive investor without the same access to 
information as a director or officer, this person or entity may be faced with having to 
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perform full due diligence on the issuer even if the sale of the “substantial beneficiary’s” 
business only represents a portion of the issuer’s business.  The “substantial beneficiary” 
may also face challenges attempting to obtain indemnification from the issuer due to 
enforceability issues and the financial position of the issuer.  In our view this 
requirements goes too far.  It will have an appreciable impact on the economy by 
favouring certain bidders (and reducing the number of competitive bidders), slowing 
transactions and imposing prospectus liability on vendors of assets. 

In the commentary surrounding the implementation of National Policy 41-201, the CSA 
agreed with a comment that the proposed requirements for prospectus liability in NP 41-
201 did not make any clear distinction between arm’s length and non-arm’s length 
transactions.  The CSA responded by stating that their concern was primarily with 
vendors that negotiate the terms of the purchase of a business by the trust, and are also 
involved in the negotiation of the terms of the public offering with the underwriters.  
Where the transaction is a bona fide arm’s length transaction these concerns do not 
generally arise.  The guidance provided in NP 41-201 was therefore amended to address 
this issue.  We are unclear as to why the same principles do not apply in this 
circumstance, specifically if the sale of the “significant” asset requires that proceeds be 
raised from the public, but the vendor is an arm’s length vendor and not involved in the 
offering process, no liability should be imposed on such vendor.  The proposed new rule 
should, at a minimum, be modified to impose the “substantial beneficiary” requirement 
only in those circumstances where the vendor is a non-arm’s length party.  Further, such 
a vendor should only be responsible for the disclosure relating to the asset/business being 
sold to the issuer, not the issuer’s disclosure in its entirety.   

We are also concerned about the proposed requirement for issuers to deliver a personal 
information form and authorization form of a substantial beneficiary or each director and 
officer of the substantial beneficiary if it is not an individual.   This requirement is 
unnecessary and cumbersome for the issuer and will, at a minimum, be a nuisance for the 
substantial beneficiary. 

2. Material Contracts 

We submit that the proposed categories of material contracts which must be filed, 
notwithstanding that they are entered into in the ordinary course of business, is too broad.  
In particular, we believe that the requirement to file all material credit agreements and 
management or administration agreements is inappropriate, as these are agreements 
entered into the ordinary course of business by most issuers.  We also submit that the 
requirement to file any contract to which substantial beneficiaries are parties is 
inappropriate for the same reasons. 
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We also submit that there should be a similar time limitation for the filing of material 
contracts as imposed in Section 12.2(1) of National Instrument 51-102, limiting the filing 
to contracts entered into within the last financial year, or before the last financial year but 
still in effect.  Contracts entered into prior to that time, unless still in effect, should not be 
considered material in any circumstances. 

Further, we submit that specifically listing the provisions that are “necessary to 
understanding the contract” is unnecessary.  There are significant variations between 
types of contracts and the provisions that would be relevant to an understanding of the 
contract.  If there is to be a requirement not to redact provisions “necessary to 
understanding the contract”, the determination of what terms fall into that category, in the 
specific facts and circumstances, should be left to the issuer and its counsel.  In addition, 
many terms “necessary to understanding the contract” may in fact be competitively 
sensitive information, disclosure of which would be prejudicial to the issuer’s business.  
We submit that issuers should be able to redact commercially sensitive information, 
either as of right or through the process of applying for confidential treatment of such 
information. 

3. Distribution of Securities Under a Prospectus to an Underwriter 

We submit that the proposed limitation set forth in Section 11.3(b) of the proposed rule 
will unduly limit the flexibility of underwriters in establishing their compensation 
structure for certain transactions.  The division between cash and equity compensation of 
underwriters is established by negotiation between the issuer and the underwriter, and is 
fully disclosed in the prospectus.  We submit that regulation of the equity component of 
the compensation is unnecessary and should be left to the marketplace.  Particularly for 
junior to mid-cap companies, the issuance of compensation options to their underwriters 
in return for a reduction in the cash compensation paid is a beneficial term of the 
transaction, enabling more cash to flow to the issuer.  We understand that practice among 
underwriters varies between a full cash commission and a split cash:equity commission 
where compensation options typically range between three and, unusually, ten percent of 
the securities offered under the prospectus.  It is common for the compensation options to 
constitute no more than five per cent of the securities offered under a prospectus but we 
submit that the imposition of a limit of five per cent is unduly restrictive and unnecessary 
given the competitive market among underwriters. 

4. Waiting Period 

We support the CSA’s proposal to vary the minimum waiting period to less than ten days.  
Investors have withdrawal rights which provide them with a cooling off period prior to 
making an investment decision.  Therefore, a minimum waiting period is not necessary to 
ensure investors have sufficient time to properly assess an investment. 

IN
C

LU
D

E
S

 C
O

M
M

E
N

T LE
TTE

R
S



Page 5 

 
TOR_P2Z:2340713.3    200704041630 

 

5. Amendments to a Preliminary or Final Prospectus 

We submit that a requirement to file an amendment based on the continued accuracy of 
information in the prospectus is inappropriate.  The lower standard of “accuracy of 
information” would result in due diligence being conducted until closing.  It would also 
result in either accelerated closings or an increased number of amendments to the final 
prospectus delaying closing, both of which would have a chilling effect in the 
marketplace.   

While investor protection is a primary objective of securities regulation, we disagree with 
imposing on issuers an ongoing obligation to disclose material facts as an essential means 
to achieving this objective.  The financial and time burdens that are generated by 
providing transitory information to the marketplace outweighs the advantage of providing 
investors with that information.  More transitory information is not necessarily good for 
the marketplace.  The Ontario Court of Appeal in Kerr v. Danier Leather Inc. found this 
reasoning persuasive in holding that the issuer had no duty to disclose material facts 
which occur after the date of a final prospectus. 

In Danier, the Ontario Court of Appeal also cited three Ontario Committee reports which 
considered the distinction between “material facts” and “material changes”: the Merger 
Report of 1970, the Allen Report of 1997, and the Crawford Report of 2003.  The reports 
recognized that Canadian securities legislation accommodates the fact that the materiality 
of corporate intentions and business plans develops with their progress and 
implementation. The legislation correctly requires timely disclosure only after such plans 
have developed to the point where they are sufficiently firm that they may be 
characterized as a change in the issuer’s business, operations or affairs.   To impose a 
standard of material facts would cause practical difficulties by increasing filing 
obligations and requiring ongoing press releases.  As stated in the Crawford Committee 
report, without the benefit of hindsight, issuers would have difficulty in determining 
whether to disclose material information and issuers would face a significant burden of 
continually monitoring matters external to them.   

6. Bona Fide Estimate of Range of Offering Price of Number of Securities Being 
Distributed 

We submit that the requirement to provide a range within which the offering price or the 
number of securities being distributed is expected to be set would not be appropriate in 
Canada.  In the United States, where the requirement does exist to insert a price range, an 
issuer now typically files a registration statement initially containing a preliminary 
prospectus without the range to begin the process of clearing the registration statement 
with the Securities and Exchange Commission (“SEC”), and then files one or more 
amendments to the registration statement prior to printing the preliminary prospectus, one 
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of which would add a price range.  The commercial copy of the preliminary prospectus 
filed and printed prior to the roadshow would contain the price range.  In the cross-border 
context, imposing a price range requirement in Canada would likely have the effect of 
delaying filings of preliminary prospectuses in Canada until after the price range has been 
added in the United States filing.  If this range requirement is adopted in Canada, we 
submit that issuers should only be required to insert the range in the amended and 
restated preliminary prospectus that is being printed prior to the roadshow for consistency 
with the United States approach.   

We also submit that the instrument should clarify that the range requirement would only 
apply to an initial public offering, and not a follow-on offering (even if filed using the 
long form prospectus rules) given that a follow-on will be priced in the context of the 
market price.  

7. Two Years Financial Statement History 

We support the CSA’s proposal to reduce the number of years for financial statements in 
a long form prospectus to two years as the historical financial information is publicly 
available.  However, we note that not many reporting issuers would use the long form 
prospectus. 

Additional Comments 

In addition to the foregoing responses to the specific items in respect of which the CSA 
has solicited comments, we have the following comments in respect of the identified 
sections of NI 41-101: 

1. Form 44-101 F1 Item 7A is unnecessary as that information is already publicly 
available. 

2. We also want to comment on a related point to NI 41-101, specifically the use of 
electronic roadshow materials in the cross-border initial public offering context.  
The current state of Canadian securities law is that, absent relief, access to the 
electronic roadshow must be password-restricted, and the password only be made 
available to Canadian institutional investors (and not retail investors).   

However, in the United States, changes to the 1933 Act, which came into effect in 
December 2005, require an issuer to either file the electronic roadshow materials 
with the SEC or make them “available without restriction by means of graphic 
communication to any person...” in an initial public offering.  The SEC’s position 
is that any password restriction, for residents anywhere in the world, means that a 
bona fide version is not generally available to the public, and therefore it must be 
filed.   
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This inconsistency between Canadian and United States securities laws has 
required underwriters who want to utilize electronic roadshow materials as part of 
the marketing of an offering to seek exemptive relief from the Canadian securities 
regulators.  The exemptive relief granted in Canada to date has required the issuer 
and the Canadian underwriters to provide purchasers with a contractual right of 
action equivalent to the statutory rights under section 130 of the Ontario 
Securities Act for the contents of a prospectus, applicable to any misrepresentation 
in the electronic roadshow materials.  These exemption orders have not specified 
as of what date or time such liability attaches to the contents of the roadshow (that 
is, are the contents required to be true and correct when first made available by 
the issuer, or do they speak at the time of each viewing, or at the time of closing 
of the offering?).  The exemption orders issued to date also do not contain any 
provision for updating or correcting the information to which liability attaches 
after the completion of the roadshow.  We suggest that NI 41-101 should contain 
express provisions allowing for the use of an electronic roadshow, without 
password protection, in a cross-border initial public offering.  We submit that, if 
contractual rights of action are required, the electronic roadshow materials and the 
prospectus should be considered as a whole, so that the “information package”, 
including information in the electronic roadshow materials, can be updated or 
corrected through amendments to the preliminary prospectus or through the final 
prospectus, if necessary. 

Thank-you for the opportunity to respond to this Request for Comment.  Please call Craig 
Wright (613-787-1035) or Elizabeth Walker (613-787-1060) if you have any questions 
concerning our comments. 

Yours very truly, 
 
 
 
 
OSLER, HOSKIN & HARCOURT LLP 
 

IN
C

LU
D

E
S

 C
O

M
M

E
N

T LE
TTE

R
S



Thursday April 5, 2007 
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Dear Members of the Canadian Securities Administrators: 

Re: Proposed National Instrument 41-101 General Prospectus Requirements (NI 44-
101) and Related Companion Policy & Other Affected Instruments and Policies 

TSX Group Inc. welcomes the opportunity to comment on behalf of both Toronto Stock 
Exchange (TSX) and TSX Venture Exchange (TSX Venture) (collectively, the Exchanges) on NI 
41-101, as published by the Canadian Securities Administrators (CSA). 
 
I. GENERAL COMMENTS 
 
The Exchanges support the CSA’s efforts to further harmonize the overall prospectus regime 
with that of the current continuous disclosure regime. Harmonization of the long form prospectus 
rules is the next logical step towards doing so. However, we are concerned with the exclusion of 
Ontario from the application of various provisions in NI 41-101 and the impact that exclusion 
may have on achieving true harmonization and its resulting benefits. Any opportunity to improve 

Rik Parkhill 
President, TSX Markets 

Toronto Stock Exchange 
130 King Street West 

3rd Floor The Exchange Tower 
 Toronto, Canada  M5X 1J2 

T (416) 947-4660 
F (416) 947-4547 

rik.parkhill@tsx.com  
 

Linda Hohol 
President 

TSX Venture Exchange 
10th Floor, 300 Fifth Avenue S.W. 

Calgary, AB, Canada T2P 3C4 
T (403) 218-2828 
F (403) 234-4352 

linda.hohol@tsxventure.com 
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the ability of issuers to access equity markets on a more timely and cost efficient basis, while 
maintaining appropriate investor protections, should be taken advantage of. 
 
We understand that there may be certain rule making authority limitations under the Securities 
Act (Ontario) (OSA) which prevent the implementation of various provisions in NI 41-101. If that 
is the only obstacle to achieving full harmonization, we would encourage the Ontario Securities 
Commission (OSC) to move forward with making the necessary amendments to the OSA in 
order to obtain the rule making authority required to eliminate exclusions from the application of 
NI 41-101 in Ontario. However, to the extent that the exclusions are based on policy reasons, 
which justify Ontario’s lack of rule making authority in those areas, we would encourage the 
CSA to work towards harmonization in such a manner that allows for full participation of all 
jurisdictions. 
 
II. REQUEST FOR COMMENTS ON THE PROPOSED INSTRUMENT 
Certificate Requirements 
The Exchanges generally support the rationale for expanding the class of persons subject to 
liability under a prospectus offering where there is a demonstrated need for such expansion and 
where it is done within reason. Demonstrated accountability is necessary to promote investor 
confidence in equity offerings in our capital markets. 

The CSA believe that a person or company that controls the issuer or a significant business has 
the best information about the issuer or significant business. In addition, if they receive 
proceeds from the distribution, they should be liable for any misrepresentations. They have 
defined the term “substantial beneficiary of the offering” for this purpose, which basically covers 
anyone who, directly or indirectly, holds or held within the one year preceding the offering, or 
after the offering is reasonably expected to acquire: (a) “control” of the issuer or significant 
business, or 20% or more voting rights, and (b) receives, directly or indirectly, 20% or more of 
the proceeds of the distribution. 

Except in Ontario, NI 41-101 will now require all “substantial beneficiaries of the offering” to 
certify the prospectus. In addition, and except in Ontario, regulators will have the discretion to 
require control persons, selling security holders and other persons to certify a prospectus in 
certain circumstances. Such circumstances have not been described. 

With respect to the substantial beneficiaries proposal, the proposed definition of “substantial 
beneficiary of an offering” is extremely broad and will affect persons who may not be in the best 
position to be giving such assurances to investors. Specifically, the one year retroactive 
application of the definition is unnecessary and could, in fact, increase uncertainty for those 
investors who wish to take significant ownership positions in issuers. While we understand the 
intention behind this proposal, we encourage the CSA to find an alternative way of expanding 
liability to those who may have been responsible for any misrepresentations. 

In addition, giving the regulator discretion to require control persons, selling security holders and 
other persons to certify a prospectus may also affect persons or entities who are not in a 
position to be doing same. In many cases, these persons or entities will only be significant 
security holders who may not have had board representation and were not employees or 
members of management. When combined with the substantial beneficiaries proposal, this may 
have the effect of blurring lines of independence, governance and corporate law separateness 
of entities. 
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The potential, yet unintended, result may be the creation of a barrier to accessing equity capital 
in Canada – either through increased time and costs required to provide such certification, or by 
encouraging issuers to find other ways to access capital privately. We trust that the CSA will 
consider whether this level of liability exists in other jurisdictions, and whether adding this 
proposal would reduce Canada’s competitiveness in global capital markets. 

Personal Information Form and Authorization 
Except in Ontario, NI 41-101 is proposing to require a form of personal information form (CSA 
PIF), in the form provided under Schedule 1 to Appendix A of NI 41-101, to be completed and 
filed for directors, officers, promoters and directors & officers of an investment fund manager, 
and except in Ontario, substantial beneficiaries of the offering, at the time of filing the 
preliminary prospectus. 

The Exchanges have required certain individuals and persons associated with their listed 
issuers to complete personal information forms (Exchange PIF) upon initial listing of an issuer, 
or to assess the continued listing of an entity or suitability of a person. 

The Exchanges understand that certain CSA members currently require that the Exchange PIF 
be used for their own purposes in connection with prospectus offerings, and to that extent, the 
Exchanges have accommodated such CSA members, at their request. 

Specifically, the Exchanges have the following comments and concerns on the CSA PIF 
proposal: 

 The CSA PIF proposed in NI 41-101 is substantially similar to the Exchange PIF, with 
some minor differences; for example, the CSA PIF does not require a criminal record 
information consent. Given the similarities in the form of PIF, the Exchanges question 
the need for individuals to potentially be required to submit two forms of PIF in 
connection with a prospectus offering. This could result in unnecessary duplication and 
confusion, adding to the costs and time required to raise equity in Canada. As such, the 
CSA may want to reconsider the extent of the CSA PIF and whether it is necessary in its 
current form for the purposes, it is required. In the alternative, the CSA could consider 
relying on the submission of the Exchange PIF to the CSA members, subject to our 
other comments in this letter regarding the Exchange PIF. In addition, the Exchanges 
question the need for such frequency in filing of the CSA PIF, particularly for issuers and 
individuals actively engaged in prospectus offerings. 

 The Exchanges would like to confirm that, subject to the ordinary course rule review 
protocols for each of TSX and TSX Venture, the Exchanges will continue to have the 
discretion to amend their respective Exchange PIFs from time to time, with no 
implications as to how such changes may affect the CSA PIF. 

 We also ask for confirmation that, regardless of whatever action taken or decision made 
by the CSA as a result of their review of a CSA PIF, it will not affect nor prevent any 
actions or decisions made by the Exchanges on the same individual. The Exchanges 
must continue to have the discretion to find an individual unsuitable, notwithstanding that 
no determination or a different determination is made by a CSA member based on their 
own CSA PIF review. In addition, the Exchanges seek clarification on how detrimental 
information relating to an individual will affect that issuer or any other issuer that 
individual is associated with. 

 The Exchanges recommend that additional clarification be added for the filing 
requirements for delivery of a CSA PIF by an issuer. For example, as currently drafted, 
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there is no stated time limit on the age of a previously filed CSA PIF or Exchange PIF, 
when filed with a statutory declaration with a CSA member. Based on our experience, 
this type of procedural detail is required in order to minimize confusion and to prevent 
delays with filings by issuers. 

 On the first page of Schedule 1 to Appendix A of NI 41-101, the references to TSX and 
TSX Venture as divisions of TSX Inc. and TSX Venture Exchange Inc., respectively, are 
unnecessary and should be removed. The CSA should refer to each of the Exchanges 
as they normally do in other instruments under securities laws. 

Distribution of Securities Under a Prospectus to an Underwriter 
NI 41-101 will now require that compensation options or warrants to an underwriter be limited to, 
in the aggregate, less than 5% of the number or principal amount of securities distributed under 
the offering. 

While the Exchanges support any increased certainty with respect to fees and expenses 
associated with a prospectus offering, we recognize that market forces play an important role in 
the fees and expenses associated with equity offerings. The Exchanges ask that the CSA be 
cognisant of the built-in limits applied by market forces to underwriter compensation, particularly 
in connection with smaller issuers like those in the TSX Venture market. We trust that the CSA 
members will complete sufficient analysis on this particular proposal, particularly on TSX 
Venture equity offerings, prior to moving forward with such a limit. Any analysis should consider 
the effect such a limit may have on the cash portion of underwriter compensation, and on 
compensation securities that may be issued privately outside of the prospectus. In addition, we 
suggest that this issue may be better dealt with by the Investment Dealers Association. 

We would very much welcome the opportunity to discuss any of the foregoing with you in more 
detail. Please do not hesitate to contact us. 

Sincerely, 

TSX Inc. 

“Rik Parkhill” 

TSX Venture Exchange Inc. 

“Linda Hohol” 
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Comments on Proposed National Instrument 41-101 
May 14, 2007 

 
of the primary operating entity of the trust. Generally, the board of directors of the primary 
operating entity oversees all operations of the trust’s controlled entities and all public reporting 
by the trust. The corporate trustee’s primary responsibilities are typically to hold the assets of the 
trust and to manage the cash distributions to unitholders. STAC’s members, when acting in this 
capacity, do not believe that their senior officers and directors are in any appropriate position to 
execute such a prospectus certificate. We suggest that you consider, in the alternative (i) 
amending paragraph 5.5(1)(b) to read: “on behalf of the trustees of the issuer by any 2 trustees of 
the issuer or by any two individuals who perform functions for the issuer similar to those 
performed by the directors of a company” and (ii) deleting or modifying paragraph 5.5(2)(b) 
accordingly.  
 
We note that subsection 5.5(3) of Proposed NI 41-101 provides an exemption from the 
requirement of subsections 5.5(1) and (2) in specified circumstances, where the issuer is an 
investment fund. We would submit that a similar exemption should be provided for issuer trusts 
that meet the same criteria. 
 
If no such exemption is provided, we would submit that a reasonable transition period would be 
necessary so that each trust affected by this provision can call a meeting of unitholders to 
reorganize the trust in order that it may have continued access to public markets.  A transition 
period would also permit our members who act in this capacity to make a considered 
determination as to whether or not they should continue to act as trustees on existing or future 
trust mandates, given the significant practical impediments to fulfilling the requirements of 
section 5.5 of Proposed NI 41-101. 
 
Thank you for your consideration of our comments. 
 
Yours Truly 
 
The Securities Transfer Association of Canada 
 

 
 
William J. Speirs 
President 
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